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For Coninrr:

BYRON M. COON

Docket No. 109138

GEORGE S. GAYLORD,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1941

Nov. 10—Petition received and filed. Taxpayer

notified. F'ee })aid.

Nov. 10—(.i)py of petition served on General Coun-

sel.

Dec. 9 —Answer filed by General Counsel.

Dec. 9 —liequest for hearing iii Los Angeles filed

by General Counsel.

Dec. 11 —Notice issued f)lacing proceedinic on Los

Angeles calendar.

Answer and request served.
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1943

Feb. 18—Hearing set March 29, 194:3 in Los Ange-

les, California.

Mar. 17—Application for subpoena to Bruce E.

Bassett, Paul A. Martin, Mrs. Dyson

Jackson, Harry E. Hudson and Jacob

Braufman filed by General Counsel. 3/-

17/43 subpoenas (5) issued.

Apr.2,3—Heai'ing had before Judge Turner on mer-

its. Submitted. Appearance of James

W. Bontems, C.P.A. filed. Petitioner's

brief due June 2, 1943, resj)ondent's

—

July 2, 1943. Petitioner's reply 7/17/43.

Apr. 12—Stipulation re exhibits filed at Los An-

geles.

Apr. 20—Transcript of hearing of April 2, and

3, 1943 filed.

June 2—Brief filed by taxpayer. 6/2/43 copy

sei'ved on General Counsel.

July 2 —Reply brief filed by General Counsel.

Served 7/3/43.

Aug. 2 —Motion foi* leave to file reply brief, rei>ly

bricl' lodged, filed by taxi)ayer. 8/2/43

granted.

Alig^ 5 —Copy of motion and ]'e|)ly brief seived on

Oenei'al Counsi^l.

V.)\\

Feb 18—Findings of fact and opinion rendered.

Turnei\ Judge, Div. S. Decision will be

entercMl undcM' K'uh^ 50, 2/18/44 copy

served.
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1944

Mar. 17—Motion foi' reconsideration of det'iision jiro-

imil.uated 2/18/44 filed by taxpayer. 3/-

18/44 Denied.
:.•;'.• •••1 \

'

May 17—Conipntation for entry of decision filed by

General Counsel.
: i: ;

May 17—Hearing s(»t 6/21/44 on settlement.

June 19—Consent to settlement filed by taxpayer.

July 13—Revised eoininitation of deficiency filed

hy (leneral Counsel.

Au^'. 2 —Consent to settlenuMit filed by taxpayer.

Aui;. 4 —Decision entered—Turner, J., .DiY.,,8,.,

Sept.30—Motion to fix amount of bond filed by tax-

payer.

Oct. 2 —Ordei- fixing- amount of bond at $70,000.00

entered.

Oct. 6 —Bond in the amount of $7(),0(K).0() ap-

proved and ordered filed.

Oct. 11—Petition for review by U.S. Circuit Court

of Ai)peals, 9tlj Circuit, with assiiJ^nments

of error filed bv taxpaver.

Oct. 11— Pioof of service filed by taxpayer.

Nov. 13—Agreed statement of evidence filed.

Nov. 13—Agreed i)raecipe for record filed.

Nov. 22—Certified ('o\)y of order from U.S. Cir.

Ct. of Ap|)eals, f)tli C\. extending:: time to

Dec. 30, lf)44 to prepare & transmit rec-

ord filed. [1^]

•Page numbering: appearing at top of page of original certified
Transcript of Record.



i George S, Gaylord vs.

APPEARANCES

For Taxpayer:

TH0MA8 A. J. nOCKWEILER, Esq.,

JAMES W. BONTEMS, C.P.A.

For Comin'r:

BYRON M. COON, Esq.

Docket No. 109273

GERTRUDE H. GAYLORD,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1941

Nov. 26—Petition received and filed. Taxpayer

notified. Fee paid.

Nov. 26—Copy ofPetition served on General Coun-

sel.

1942

Jan. 2—AiLswer filed by General Counsel.

Jan. 2—Request for hearing' in Los Ani^oles filed

by General Counsel.

Jan. 7—Notipo issued placing: proceeding:: on Los

Ani^eles, (^al., cnlendaT*. Service of an-

swer and !'(Mjuest made.

1 f)43

Vvh. 18 -Hearing set March 29, 194:5, in Los An-
i^eles, California.
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1943

Mar. 17—Application for siibj)0('na to l'>ru<»e E.

IJassett, Paul H. Mai-tiii, Mrs. Dyson

Jackson, Harry K. Hudson and eJacob

Hiaufnian tiled by (icn(M-al Counsel.

3/17/43 sub})oenas (5) issued.

Apr. 2, 3—Hearing had before Judge Turner on

merits. Submitted. Appearance of James

^V. Rontems, C.P.A. filed. Petitioner's

brief due 6/2/43. Respondent's 7/2/43—

petitioner's reply 7/17/43.

Apr. 12—Stipulation re exhibits filed at Los An-

geles.

Apr. 20—Transcript of hearing of A])ril 2 and 3,

1943 filed.

Jun. 2— Rrief filed by taxpayer. 6/2/43 copy

served.

Jul. 2—Rei)ly brief filed by General Coimscl.

Aug. 2—Motion for leave to file reply brief, reply

brief lodged, filed by taxpayer. 8/2/43

granted.

Aug. 5—Copy of motion and rey)ly brief served

on General Counsel.

1944

Feb. 18— Findings of Fact and opinion rendered,

Turner, J. Div. 8. Decision will be en-

tered under Rule 50. 2/18/44 copy

served.

Mar. 17—Motion for reconsideration of decision

f)ronnilgated 2/18/44 filed by taxf)ay(»r.

3/18/44 denied.

May 17—(.\)mputation for entry of decision filed by

General Counsel.
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1944

May 17—Ileai-ing set 6/21/44 on settlement.

Jnn. 19—Consent to settlement filed by taxjjayei*.

Jul. 14—Decision entered, Bolon B. Turner J. Div.

8.

Sep. 25—Motion to fix amount of bond filed by tax-

j)ayer. 9/25/44 order fixing amount of

bond in the amount of $12,500.00 entered.

Oct. 2—Bond in the amount of $12,500.00 approved

and ordered filed.

Oct. 11—Petition for review by U. S. Circuit

Court of Api)eals, 9th Circuit, with as-

signments of error filed hy tax])ayer.

Oct. 11—Proof of service filed by taxpayer.

Nov. 13—Agreed statement of evidence filed.

Nov. 13—Agreed praeci])e for record filed.

Nov. 22—Certified co})y of order from U. 8. Cir.

Ct. of Apj)eals, 9th Ct. extending the time

to 12/30/44 to prepare and transmit rec-

ord filed. [2]

United States Board of Tax Appeals

Docket No. 109138

<;i:()II(lK S. UAYLORl),

Petitioner,

vs.

COMMISSIONKR OF IXTKRNAl. HKYKNTK,
Respondent.

PETITION

'J'lie above nanuMl pt^titioner luMeby petitions for
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a redetermination of the delicieney set lorth by the

eommissioTiei- of Internal Revenne m his notiee of

defieieney LA :1T:9()I) :IM J. (hited Se|) 17 1941, aiul

as a basis of his proeeedinjz; aUe^es as foUows:

1. 'V\w petitioner is an indivichial witli his I'esi-

denee at No. 639 liosemont Avemie, Pasadena,

California. The returns for the ])eriods here in-

volved were filed with the Collector for the Sixth

District of California at Los Ans^eles, California.

2. The notice of deficiency (a copy of which is

attached and marked Exhibit A) was mailed to tlie

petitioner on the 17th day of September, 1941.

3. The taxes in controversy are income taxes for

[3] the calendar years 1936, 1937, 1938 and 1939

and in the amount of $49,518.76.

4. The determination of tax set forth in said

notice of deficiency is based upon the following^

errors

:

(I) The Commissioner of Internal Revenue

(hereinafter for brevity referred to as *' Commis-

sioner") erred in determining that there was or is

an income tax liability of the petitioiier in the sum
of $27,486.36 or any other sum or amount what-

soever on or with respect to the or any inccmu* of

the petitioner for the year 1936.

(II) The Cominissioner erred in determinin,<i:

that there was or is a deficiency of $17,835.82 or

any other sum or amount whatsoever in or with

respect to any such tax liability or tliat there was oi*

is any deficic^ncy or unpaid tax oi* lial)ility thrn^for

of the f)etitioner on or with resi)ect to his income

for the year 1936.
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(III) The Commissioner erred in determining

that there was or is an income tax liability of the

petitioner in the sum of $21,690.34 or any other sum

or amount whatsoever on or witli resi)ect to the or

any income of the petitioner for the year 1937.

(IV) The Conmiissioner erred in determining

that there was or is a deficiency of $12,033.50 or

any other sum or amount whatsoever in or with

respect to any sucli tax liability or that there was

or is any deficiency or un})aid tax or liability there-

for of the petitioner on or with respect to his in-

come for the year 1937. [4]

(V) The Commissioner erred in determining

that there was or is an income tax liability of the

petitioner in the sum of $17,188.72 or any other

sum or amount whatsoever on or with respect to

the or any income of the petitioner for the year

1938.

(VJ) The Conunissioner erred in determining

that there was or is a deficiencv of S10,442.62 or

any other sum or amount whatsoever in oi- with

respect to any such tax liability or that there was

or is any deficiency or unpaid tax or liability there-

for of tlie petitioner on or with respect to his in-

come for the year 1938.

(V'll) The Conunissionei* vvwd in detennining

that there was or is an income tax liability of the

petitioner in the sum of $15,533.84 or any otli(T

sum OI' amount wliatsoever on oi* with respect to

the oi- any inconu* of tlie jx^titioner foi* the year
IIKU).

(VllI) 1'he Conunissioner erred in delerniininir
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that tlicro was or is a deticiency of $9,206.82 or any

other sum or amount whatsoever in or with r(»sy)('ct

to anv sueh tax liability or tliat there was or is any

defieieney or unpaid tax or liability therefor of the

petitioner on or witli respect to his income for the

year 1939.

(IX) The Cijunnissioner erred in determining^

that th(n-e was or is a total liability of $81,899.26

or any other simi or amount wliatsoever of the ])eti-

tioner on oi* with respect to his income in or for

the years 1936, 1937, 1938 and 1939 or any there-

of. [5]

(X) Tlie Commissioner erred in determining:

tliat tliere was or is a total deficiency of $49,518.76

or anv other smn or amount whatsoever on or with

respect to the income taxes or aiiy income tax or

income tax liability of the petitioner on or witli

respect to the income of the petitioner for the years

1936, 1937, 1938 and 1939 or any of said years.

(XI) The Commissioner erred in determining or

holding that the net income as adjusted for the

taxable years 1936, 1937, 1938 and 1939 or for any

of said years or any net income for said yeai-s or

anv thereof of the trust created bv the declaration

of trust dated November 7, 1935, made by George

S. (Jaylord and his wife Gertrude H. Gaylord, of

which \r\\^\ the petitioner and his said wife are

first named trustees and theii* two daughters Mar-

garet Gaylord Hupf)el and Gertrude (Jaylord (now

Gertrude (laylord Bruce) are two of the ben(»-

ficiaries of said trust, constitutes or constituted or
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is or ever was income of tlie petitioner and his said

wife or (Mtljei- of tli(Mn as grantors or grantor un-

der the i)rovisions of Section 22 (a), 166 and 167

of the Revenue Acts of 1936 and 1938 and of the

Internal Keveiuie Code or under any of said pro-

visions, or otherwise, or at all.

(XI J) The Commissioner ei-red in determining

or holding that 5/7ths or any other part of the net

income of said trust as adjusted for each of the

years 1936 to 1939, inclusive, or for any of said

years, or any net income of said trust should be

included in the recomiuitation or compu- [6] tation

of the petitioner's taxable net income for the years

1936 to 1939, inchisive, or foi* any of said years.

(XIII) The Commissioner erred in determining

or holding that for the ])ur])()se of C(mi])uting the

capital gains realized bv said trust in the vears

J 936, 1937, 1938 and 1939 or in any of said yeai^

or the capital gains allegedly I'ealized by the j)eti-

tioner in the years 1936, 1937, 1938 and 1939 or any

of said years from the sale of shares of the com-

mon capital stock of Marathon Papei- Mills Com-
pany the statutory basis for computing gain or loss

on each such sale was oi* is $2.83542 per shaie in-

stead of $8.21 per share as stated in the income tax

returns of said trust filed and in determining the

statutory basis for computing gain or loss on each

su(*h share to be any sum oi* amount whatsoever less

than $10,988.

(XIV) The CoinmissioniM* erred in (let(»rmining

or holding that I'oi* the purj)ose of detei'mining the

statutory basis Tor computing gain or loss on each
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or any such sale tlic fair market valuit ol* the 435

shares oi- any niunl)ei' of shares of tlie eonunon

stoek of Menasha Pi'intinj:: and Carton Company

received by tlie j)etitioner on or about August 15,

1917, or of any of said shares, in exchange for stock

of Menasha Carton Com])any was or is $J 00.00 per

share or any other sum or amount whatsoever less

than $296,194 ])er share.

(XV) The Conunissioner erred in detennining

Ol- hokliiig that wliili* tlie petitioner's statutory

basis for gain or loss upon the sale or other dis-

position of the bonds and [7] stock of Maratlion

Paper Mills Company received by tlie ])etitioner on

or about October 31, 1927, in exchange for 3357

sliares of the conunon stock of Menasha Printing

and (barton Company is the same as the j)etitioner's

basis in the shares given in that exchange, such basis

should be a])poi-tioned 53.9967% to the bonds and

46.033% to the stock received in that exchange or

should he a{)portioned at any other percentage than

54.21% to the bonds or than 45.79% to the stock

received in that exchange.

(XVI) The Comissioner erred in detennining

(see Adjustments to Net Income Taxable Year

Ended December 31, 1936, in said notice of de-

ficiency) that there was or is additional income in

the amount of $39,271.98 ot* any otlier sum or

amount whatsoever.

(XVII) The Conunissioner erred in detennining

(se(^ under same heading in said notice) that there

was or is income* from trust in the amount of $31,-

290.73 or anv other sum or amoinit wliatsoever.
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(XVIII) The Coimnissioner erred in determin-

ing (see under same heading in said notice) tliat

there was or is capital gain in the amount of

$7,981.25 or any other sum or amount whatsoever.

(XIX) The Conmiissioner erred in determining

(see under same heading in said notice) that thei'e

was or is total net income of $92,051.12 or total net

income adjusted of $91,80().12 or total net income or

total net income adjusted [8] of or in any other sum

or amount whatsoever in excess of $52,534.14.

(XX) The Commissioner erred in determining

(see Explanation of Adjustment for taxable year

ended December 31, 1936, in said notice of de-

ficiency) that the portion of the income of what the

Commissioner in his said notice of deficiency refers

to as the '^ Gaylord Trust'' held to be taxable to

the petitioner was or is $31,290.73 or any other sum
or amount whatsoever, and in determining that any

portion of the income of said Gaylord Trust is tax-

able to the petitioner.

(XXI) The Commissioner erred in determining

(see said Explanation of Adjustments in said no-

tice of deficiency) that there was oi' is addition to

income by increase in capital gain in amount of

$r),749.50 or any other sum or amount whatsoever

and \\\ determining that thei'e was oi- is nnv addi-

tion to income by or because of any increase in

caj)ital gain and in determining that Www was any

increase in capital gain in any sum or amount
whatsoever.
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(XXII) The Coumiissioner erred in detcrniiiiirig

that tlK^ net income of the trust was or is $43,-

807.0:i or any other sum or amount whatsoever in

excess of $37,357.53.

(XXIII) The Commissioner erred in determin-

ing that 5/7ths or $31,290.73 or any poi'tion or

amount of the net income of said trust was or is

taxable to the petitioner.

(XXII) Tlie Conmiissioner erred in determin-

ing (see Comj)utation of Tax Taxable Year Ended

December 31, 1936, in [9] said notice of deficiency)

that there was or is net income adjusted oi* other-

wise in the sum of $91,806.12 or any other sum or

amount whatsoever in excess of $52,534.14 or a bal-

ance (surtax net income) in the sum of $88,906.12

or any other sum or amount whatsoever in excess

of $49,634.14 or net income subject to normal tax

in the sum of $88,606.12 or any other sum or

amount whatsoever in excess of $49,334.14.

(XXV) The Commissioner erred in detei-min-

ing (see said Computation of Tax in said notice

of deficiency) that there was or is a normal tax at

4% on $88,606.12 or on any sum or amount what-

soevei- in excess of $49,334.14, or a normal tax of

$3,544.24 or any otliei' sum oi* amount whatsoever

in excess of $1,993.37, or that thei-e was or is surtax

on the sum of $88,9()().r2 oi- on any othei- su!u or

amount whatsoever in excess of $49,(^)4.14, oi* sui-

tax in tlie amount of $23,942.12 or any other

sum (U' amount whatsoever in excess of $7,()()1.22,

or tliat tlie correct or any income tax liability oT

the petitioner on ot* with respect to his incoii^e foi'
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the calendar year 19;](i was or is $27,486.36 or any

sum (n- amount whatsoever in excess of $9,574.59,

oi- that there is any deficiency of income tax in tlie

amount of $17,835.82 or any other sum or amount

whatsoever.

(XXVI) The Commissioner erred in determin-

ing- (see Adjustments to Net Income Taxable Year

Ended December 31, 1937, in said notice of defi-

ciency) that tliere was or is additional income and

unaHowable deduction or additional [10] income or

unallowable deduction in the sum of $28,605.02 or

any other sum or amount w-hatsoever, or that there

w\as or is income from trust taxable to ])etitioner

in the sum of $23,623.27 or any other sum or

amount whatsoever, or that there was or is capital

gain of $4,514.65 or any other sum or amount what-

soever b\ way of additional income, or that finan-

cial expense in the sum of $467.10 or any other sum

or amount whatsoever should be disallowed, or that

there was or is total net income of $81,404.49 or a

total net income adjusted of $81,159.49 or total net

income or total net income adjusted of or in any

other sum or amount whatsoevei' in excess of $52,-

554.47.

( X X \'
1 1) TJic

(
Commissioner erred in deter-

mining (see Kxplanation of Adjustments for tax-

able yeai- ended l)(M'ember 31, 1937, in said notice

of deficiency) that $23,623.27 is taxable to the ])eti-

tioner as income of said Gaylord Trust and in de-

termining that any income of said Gaylord Trust

is taxable to the petitioner.

(XX\MII) The Connnissioner erred in deter-
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iniiiini; (see said Explanation oT Adjustments in

said notice of defieieney) tliat tlieTc^ was or is ad-

dition to income of said trust by increase in cai)ital

gain in the sum of $2,r)7().S(), or by any increase in

any capital uain or in any sum or amount wliat-

soever, and that the net income of tiust as adjusted

or otliei-wise was or is $33,072.58 or any sum oi*

amount whatsoever in exeess of $30,498.78.

(XXIX) The C'onnnissioner erred in deter-

nnnin^- that [11] -l/Tths or any part of the net

income of said trust was or is taxable to the i)etition-

er or that the sum of $23,623.27 or any other sum or

amount whatsoever of the net income of said trust as

adjusted or of any net income of said trust or of any

income of said trust was or is taxable to the peti-

tioner.

(XXX) The Commissioner erred in detcM-min-

ing or liolding that the deduction of $517.10 claimed

in tlie petitioner's return for attorney's fees should

be disallowed as to $467.10 oi* in any other sum or

amount whatsoever or that the sum of $467.10 re-

ferred to in said notice of deficiency was or is not

an expense incurred in carrying on a ti-ade or

business within the meaning of Section 23a of

the T?ev(»nuc Act of 1936 or that such amount is

not an aUowabh^ deduction.

(XXXI) The Tonunissioner erred in determin-

ing (see Com|)utation of Tax Taxal)h» Year Ended

Dcci'inbcr 31, 1937, in said notice of (h^ficiency)

that the jX'titioner's net income for or with I'esjiect

to the calendar year 1937 as adjusted or otherwise

was or is >'Sl,ir)9.49 or an\' othei- sum oi- amount
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wliatsoever in excess of $52,554.47 or that the bal-

ance (sui-tax net income) was or is $78,2r)9.49 or

any otliei* sum or amount whatsoever in excess of

$49,(354.47 (»r that the net income subject to normal

tax was or is $77,959.49 or any other sum or amount

w^hatsoever in excess of $49,354.47.

(XXXII) The Commissioner eried in deter-

mining' (see said Com])utation of Tax in said notice

of deficiency) that petitioner was or is liable for

normal tax at 4% on $77,959.49 or any other sum

or amount whatsoever in excess of $49,354.47 [12]

or that the ])etitioner was of is liable for normal

tax in the amount of $3,118.38 or any other sum or

amount whatsoever in excess of $1,974.18 or that

the petitioner is liable for surtax on $78,259.49 or

on any other sum or amount whatsoever in excess of

$49,654.47 or that there w^as or is surtax in the

amount of $18,581.96 or any other sum or amount

whatsoever in excess of $7,525.71 or that the total

tax is $21,700.34 or any other sum or amount

whatsoever in excess of $9,499.89 or that the correct

income tax liability was or is $21.()90.34 or any

other sum oi* amount whatsoever in excess of

$9,489.89 or that there is deficiency of income tax

ill the amount of $12,033.50 or any other sum oi-

amount whatsoever or that there is any deficiency

ill any amount whatsoever for or with i*es[)ect to

any tax on any income of the petitioner for, in or

with respect to the year 1937.

(XXXIII) The rommissioner erred in deter-

minim,^ (see Adjustments to Net Income Taxable
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Year Eiidt'd Dcceiiiber 31, lJ)o8, iu ^aid notice of

defieieiiev) tliat tliere was or is additional ineome

and nnallowable deductions or additional income or

any unallowable deduction or deductions in the

total sum of $32,510.()5 or any other sum or amount

whatsoever in excess of $491.82 and in determininix

that there was or is income from trust taxable lo

petitioner in the sum of $18,074.66 or any other

sum or amount whatsoever or any income fi-oni

any trust taxable to the petitioner and in dcter-

miniim- that thei'e was or is any loni^-term capital

gain in the sum of $8,868.06 or any other sum or

amount whatsoever taxable as additional [13] in-

come to the j)etitioner and in determining!: that loss

in the amount of $5,076.11 or any part thereof

should be disallowed.

(XXX IV) The Conunissioner eri'ed in deter-

mining that there was or is net income adjusted

or otherwise in the amount of $75,146.75 or any

other sum or amount in excess of $43,127.92.

(XXXV) The Commissioner erred in deter-

minini^ (see Exj)lanation of Adjustments foi- Tax-

able V(^ar Knded Decembei* 31, 1938, in said notice

of deticiency) that $18,074.66 or any part thereof or

any other sum or amount whatsoever is taxable to

the petitioner as income of said (Jaylord Trust and

in (leterminini;- that any income of said (iaylord

Trust i?i oi- for the calendar- yeai* IfKJS is taxable

to the petitioner, and in detei-mininp: that the de-

duction of $15,899.8() for amount distributable to

})eneficia]'ies nv any part of snid sum or niTiount
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should be disallowed, and in determining that there

was or is increase in long-term capital gain in the

sum of $2,()87.29 or any increase in any capital gain

in any sum or amount whatsoever, and in determin-

ing that the loss of $5,076.11 claimed by the petition-

er or any part thereof should be disallowed, and in

determining that the net income of trust as adjusted

was or is $25,304.53 or any other sum or amount

whatsoever in excess of $1,641.27.

(XXXVI) The Conmiissioner erred in do-

terniiiiinu- that the ])etitioner was liable for 5/7ths

or any j)r()})ortion or part whatsoever of the income

of said Gaylord Trust for, [14] in or with respect

to the calendar year 1938 or that 5/7ths or any

})7()p()rtion wliatsoever of the income of said trust

was or is the portion of the petitioner or that the

petitioner was or is liable for $18,074.66 net income

of said trust or any part thereof or any income

fi'om said trust.

(XXXV IT) The Commissioner erred in deter-

mining or holdino- (see said Explanation of Ad-

justments in said notice of deficiency) that no de-

ductible loss was sustained by reason of the dem-

olition of the building in Santa Monica, Califor-

nia, referred to in the return of income of said

trust for the calendai* year 193S and referred to

in said notice of deficiency and that no deductible

loss in the sum of $;'),076.11 was sustained by peti-

tioner by reason of the demolition of said build-

ing in said year.

(XXXVIII) The Conunissioner erred in de-

termining (see said Explanation of Adjustments
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in said notice of deficiency) that the amouni of

$r),07().ll deducted in the })ctiti()ner\s retui-n of

his income for the cahMidar yeai- UK^S as re]>i-esent-

ing his proportionate share of loss sustained in tliat

year \)\ reason of tlic v(duntary demolition of a

building in Santa Monica, California, should be dis-

allowed.

(XXXTX) Tile Conunissioner erred in deter-

mining (see Comj)utation of Tax Taxable Year

Ended December ol, 19)58, in said notice of de-

ficiency) that there was or is net income adjusted

or otherwise in the sum of $75,146.75 or any other

sum o]- amount whatsoever in excess of $43,127.92,

or that there was or is a balance (surtax net in-

come) in the sum [l')] of $72,()4().75 or any sum

or amount whatsoevei* in excess of $40/227.92, or

that there was or is net income subject to normal

tax in the sum of $72,346.75 or any other sum or

amount whatsoever in excess of $39,927.92.

(XL) The Commissioner erred in determining

(see said Com))utation of Tax in said notice of de-

ficiency) that there was or is normal tax at 4*"^ on

$72,346.75 or on any other sum oi* amount what-

soever in excess of $39,927.92 oi' normal tax in

the sum of $2,893.87 or any other sum or amount

whatsoever in excess of $1,597.12, oi* that there was

or is surtax on $72,646.75 oi* on any other su?!i or

amount whatsoever in excess of $4(),227.f)2 or surtax

in the amount of $15,998.10 or any othei* sum ot-

amount wliatsoever in excess of $5,174.70 or total

tax under Sections 11 or 12 oi- either thereof in
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the sum of $18,891.97 or any other sum or amount

whatsoever in excess of $6,771.82.

(XLI) The Conunissioner erred in determining

(see said Computation of Tax in said notice of

deficiency) that under alternative tax Section 117

(c) (1) Revenue Act of 1938 there was or is net

income adjusted or otherwise in the amount of

$75,146.75 or any other sum or amount w^hatsoever

in excess of $43,127.92, or that there w^as or is

net long-term capital gain in the amount of $45,-

599.54 or anv other sum or amount w^hatsoever

in excess of $36,731.86 or that there was or is

ordinary net income in the amount of $29,547.21 or

any other simi or amount whatsoever in [16] ex-

cess of $6,396.06 or that there was or is balance

(surtax net income) in the siun of $27,047.21 or

any other sum or amount whatsoever in excess

of $3,896.06, or that there w^as or is net income

subject to normal tax in the sum of $26,747.21 or

any other sum or amount w^hatsoever in excess of

$3,596.0() or that there was or is normal tax at

4% on $2(),747.21 or on any other sum or amount

wliatsoever in excess of $3,596.06 or normal tax

in the sum of $1,069.89 or any other sum or amount

whatsoevei- in excess of $143.84, or that there was
or is surtax on $27,047.21 or on any other sum or

amount whatsoever or surtax in the amouTit of

$2,43S.97 or any otlier sum oi* amount whatsoever,

<)!• that there was or is |)artial tax in the sum of

$3,508.86 or any other sum or amount whatsoever
in excess of $143.84 or that 307f^ of net long-term

capital gain was oi- is $13,()79.86 or anv sum or
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amount whatsoever in excess of $11,019.44 or tliat

alternative tax or correct income tax liability was

or is $17,188.72 or any other sum or amount what-

soever in excess of $(),74(i.lO.

(XLIl) The Conmiissioner erred in determin-

ing (see said Computation of Tax in said notice

of deficiency) that there was or is deficiency of

income tax in the sum of '$10,442.62 or any other

sum or amount whatsoever on or with respect to the

income of the petitioner for the calendar year 1938.

(XLIIl) The Commissioner erred in determin-

ing (see Adjustments to Net Income Taxable Year

Ended December 31, 1939, in said notice of de-

ficiency) that there was or [17] is additional in-

come and unallowable deductions or additional in-

come or any unallowable deductions or deduction

in the sum of $29,783.52 or any sum or amount

whatsoever in excess of $1,016.69, or that theie

was or is income from trust taxable to the jjcti-

tioner of $18,002.94 or any other sum or amount

whatsoever or any income from any trust whatso-

ever taxable to the petitioner or that theie was or

is long-term capital gain of $5,907.89 or any other

sum or amount whatsoever, or that fami loss of

$3,456.00 or any part thereof should be disallowed,

or that storm loss of $1,400.00 or any f)art thereof

should be disallowed, or that there was oi* is net

income adjusted oi* otherwise of $70,922.8.9 or any

other sum or amount whatsoever in (»xeess of

$42,156.06.
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(XLIV) The Commissioner erred in determin-

ing (see Ex])lanation of Adjustments for taxable

year ended December 31, 1939, in said notice of

deficiency) that $18,002.94 of the income of said

Ga\lo]d Trust or any part of said sum or of any

income of said trust was or is taxable to the peti-

tioner, and in determinin.i>- that deduction of $22,-

465.39 foi* amount distributable to beneficiaries or

any part of said sum should be disallowed, and

in determining]^ that there was or is increase in

long-term capital gain in amount of $1,074.92 or

any other sum or amount whatsoever or any in-

crease in any long-term capital gain whatsoever,

and in detei'mining that the net income of trust

as adjusted was or is the sum of $25,204.12 or

any other sum or amount what- [18] soever in

excess of $1,663.81.

(XTjV) The Commissioner erred in determin-

ing (see said Explanation Of Adjustments in said

notice of deficiency) that 5/7ths or any part or por-

tion of the net or any income of said Gaylord Trust

was or is taxable to the petitioner and in determin-

ing that $18,002.94 or any part thereof was oi- is

taxable to the petitioner.

(XLVT) The Connnissioner erred in determin-

ing (see said Exj)lanation Of Adjustments in said

notice of deficiency) that a deduction of $4,320.00

which was taken by the ])etitioner for loss sustained

in the taxable year 1939 by reason of 432 pear trees

valued at $10.00 each having been voluntarily pulled

in 1939 to make room for more profitable croi)s and
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livestock should be disallowed or that any part of

said vsuin claimed by the petitioner as a deduction

should be disallowed and in detenninini^ that loss

in the amount of .^864.00 only should be allowed

and that said sum of $4,320.00 w^as or is not a de-

ductible loss.

(XLVII) The Conunissioner erred in determin-

ing (see said Exi)lanation Of Adjustments in said

notice of deficiency) that the deduction of $2,()r>0.()0

taken and claimed by the petitioner in his return

as representing his one-lialf of a loss of $r),:]00.00

which resulted from destruction by storm of orna-

mental trees on residence })roperty owned by the

petitioner and his wife Gertrude H. Gaylord should

be disallowed and in allowing only $1,250.00 of said

deduction of $2,650.00 so taken and claimed by the

petitionei*. [19]

(XLX'III) The Conunissioner erred in deter-

mining (see Computation Of Tax Taxable Year

Ended December ^>1, 1939, in said notice of defi-

ciency) that net income adjusted or otherwise w^as or

is $70,922.89 or any other sum or amount whatso-

ever ill excess of $42,15b.0(), and in determining

that there was or is balance (surtax net income) of

$68,422.89 or any other sum or amount whatsoever

in excess of $39,656.06, and in determining that net

income subj(M*t to normal tax was or is $()S,122.S9

or any othei* sum or amount whatsoever in excess

of $39,356.0().

(XLIX) The Commissioner erred iii deternnn-

ing (see said Com|)utation Of Tax in said notice

of deficiencv) that there was or is normal tax at
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4% on $68,122.89 or on any other sum or amount

whatsoever in excess of $39,356.06 or that there

was or is nonnal tax of $2,724.92 or any other sum

or amount whatsoever in excess of $1,574.24 or that

tliere was or is surtax on $68,422.89 or on any other

sum or amount whatsoever in excess of $39,656.06

or that there was or is surtax of $14,181.84 or sur-

tax in any other sum or amount whatsoever in ex-

cess of $5,037.45 or tliat tliere was or is total tax

under Sections 11 and 12 or either thereof in the

sum of $16,90().76 or any other sum or amount what-

soever in excess of $6,611.69.

(L) The Commissioner erred in determining

(see said Computation Of Tax in said notice of de-

ficiency) that under alternative tax, Section 117

(c) (1) I.R.C. there was or is net income adjusted

oi- othei-wise of $70,922.89 or any [20] other sum

or amount in excess of $42,156.06, and in determin-

ing that there was or is net long-term capital gain of

$35,602.44 or any other sum or amount w^hatsoever

in excess of $29,694.55, and in determining that

thei-e was or is ordinary income in the sum of $35,-

320.45 or any other sum or amount whatsoever in

excess of $12,461.51, and in determining that there

was or is balance (surtax uof income) of $32,820.45

or any other sum or amount whatsoever in excess

of $9,9()1.51, and in determining that there w^as or

is net income subject to normal tax of $32,520.45 or

any other sum or amount whatsoever in excess of

$9,66 1..')!.

(LI) The CommissioncM- erred in determining

(see said Computation Of Tax in said notice of de-
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ficicncv') iiTulcr said alternative tax tliat there was

or is normal tax at 4' ^ on .f32,r>20.4r> or on any sum

or amount whatsoever in excess of 't^,()()l.r)l oi- tliat

there was or is normal tax at 4% in the amount of

$1,300.82 or any other siun or amount whatsoever in

excess of $38ti.4(i or that there was vr is surtax on

$32,820.45 or on any other sum or amount whatsoever

in excess of $9,961.51 or that tliere was or is surtax

in the amount of $3,552.29 or any other sum or

amount whatsoever in excess of $2fi7.()9 or that there

was or is partial tax of $4,853.11 or any other sum or

amount whatsoever in excess of $684.15 or that 30%
of net loniA-tei-m capital ^ain was or is $10,680.73

or anv other sum oi* amount whatsoever in excess

of $8,908.37 or that there was or is alternative tax

or correct income tax lia])ility of $15,533.84 or any

other sum or amount [21] whatsoever in excess of

$9,592.52.

(LIl) The Comniissioner en-ed in (ieterminin.2:

(see said Computation Of Tax in said notice of de-

ficieiicy) that there was or is deficiency of income

tax of $9,206.82 or any sum or amount whatsoever,

and in determinini^ that there was any deficiency of

income tax of any amount for, on or with lespect

to the income of the petitioTun* in ot' for tlie calendar

year 1939.

5. The facts upon which the f)etitioner relies

as the basis of this })roceedin<2: are as foHows:

(a) The trust mentioned and i-eleired to in

said notice of deficiency and w^liieh is sometimes

described in said notice as the (Jayh)r(i Tiiist was

and is a trust originally created and piovich'd foi"
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in that certain declaration of trnst dated the 7th

day of November, 1935, wherein the petitioner

George S. Gaylord and his said wif(^ Gertrude H.

Gayloi'd are named and referred to as trustees,

which said declaration of trust was recorded Sep-

tember 28, 1937, in the office of the County Recorder

of Los Angeles County, California, in Book 15288

at Page 94 of Official Records of said County. Said

declaration of trust w^as also filed foi- record in the

office of the Clerk of the County Court, Cameron

County, Texas, on the 29th day of January, 1938,

and recorded February 1, 1938, in Deed Record of

said county. Volume 277 on pages 593-9, and was

also filed for record in the office of the Clerk, County

Court, Hidalgo County, Texas, March 18, 1938, [22]

and recorded March 24, 1938, in Volume X, pages

594-()00, of the Miscellaneous Records of said

county, and was also filed for record in the office of

the County Clerk, Potter County, Texas, June 22,

1938, and recorded June 23, 1938, in Deed Records

of said county in Volume 282 on page KM), and was

also filed for record in the office of the County Clerk,

Jim Wells County, Texas, December 1(), 1938, and

recorded December 29, 1938, in Deed Records of

said county in Volume 64 on pages 348-355. At

tachcul hereto, marked Exhibit 1>, and hereby re-

fen-ed to and made a j)art lic^reof is a full and true

co])y of said declaration of trust and reference is

liereby made to said declai'ation of trust for all par-

ti(*ulars thereof and of the trust therein provided

foi-. Said ti-ust and dcM'laration thereof ai*e and
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have always been absolutely irrevocable and ini-

ehanu.eable bv said Oeoni:e S. Gavlord and (ieitrude

II. (iavloi'd or bv eitlier of them or h\ anv other per-

son or ])arty wiiojnsoever, and there is not and has

never b(*en any ])()wer of revocation, (•lia]i<i:e or

nioditieation of said trust or of any provision there-

of reserved in anv manner either in said deehiration

of trust or otherwise to said George S. Gayh)7'd and

Gei-trude H. Gaylord or either of them or to any

otlier })erson or party whomsoever. In eonneetion

witli the creation of said trust and as a part of the

same transaction the petitioner George S. Gaylord

made and personally signed and executed under his

oath a gift tax return for the calendar vear 1^)35,

on Foi-m 709 Treasury [23] Department Internal

Revenue Service, which said return was so verified

bv him under date of Febniarv 3, 1936, before Alice

F. Jackson, a notary })ublic in and for the County

of Los Angeles, State of California, and tiled in the

oflSce of the United States Collector of Internal

Revenue at Los Angeles, California, on March 10,

1936. Said return included and covered the peti-

tioner George S. Gaylord 's contribution to said

trust of the 5000 shares of the common capital stock

of Marathon Paper Mills Company mentioned in

said declaiation of trust. In said retuiii the peti-

tioner declared that the gift ie])resented by said con-

tribution was made '*Ry the creation of an irrevo-

cable trust for the benefit of another" a?id there

was at the same time filed in said ofhce vvitb said

return and as a part thereof a copy of said declara-

tion of trust. 11i(' petitioner upon so filing his said



28 George S. Gaylord vs,

return with said copy of said declaration of trust,

witli said Collector of Internal Kevenue, and at the

same time the return was so filed, paid a gift tax

m the amount of $2,531.27 on gifts referred to in

said return and which included the petitioner's gift

of said 5000 shares to said trust. Thereafter and

under date of December 28, 19:3(), the petitioner

})aid to said Collector an additional gift tax of $90.-

05 assessed on said return. Attached hereto, marked

Exhibit D, and hereby referred to and made a part

hereof is a copy of said gift tax return. Similarly

in connection with the creation of said trust and as

a part of the same transaction said [24] Gertrude

H. Gaylord made and personally signed and exe-

cuted under her oath a gift tax return for the cal-

endar year 1935 on Form 709 Treasur\ Dei^art-

ment Internal Reveiuie Service, which said return

was so verified by her under date of September 3,

1936, before Alice F. Jackson, a notary public in

and for the County of Los Angeles, State of Cali-

fornia, and filed in the office of said Collector on

March K), 1930. Said I'eturn included and covered

said Gertrude H. Gaylord 's contribution to said

trust of 2000 shares of the common caj)ital stock of

Maiathon Pa})er Mills Com})any mentioned in said

declai-ation of trust. In said return said Gertrude

H. (Jaylord similarly declared that the gift repre-

s(Mited by said contribution was made '*By the crea-

tion of an irrevocable trust for the benefit of an-

ot}ier*\ and there was at the same time filed in said

offi(te with said return and as a i)art thereof a co])y

of said declaration of trust. Attached hereto,
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marked Exliihit E, and lieivby rcfenvd to and made

a part lieriH)!* i^^ a eo^)}' ot* said s^il't tax return of

said (lertiude H. (laylord. Tlie only ti'ust to which

said iiil't tax returns could or did rei'er was said

trust so o]-iiiinallv created l)\' the her(»inbe1ore uwu-

tioned dechiration ol' trust. Long helore any (jucs-

tion, issue or controversy was raised by any tax

authority res})eeting* said trust the petitioner George

S. Gaylord and said (xei-trude H. Gaylord, his wife,

ui)on advice of counsel and out of an abundance of

caution, signed and executed a certain Declaration

J3eing A Part Of A (\'rtain [25] Declaration Of

Trust Dated November 7, 1935, which was dated

November 7, If)35, and was acknowledged and sworn

to by said George S. Gaylord and Gertrude 11.

Gaylord under date of March 27, 1940, before J. C.

Humphreys, a notary public in and for the County

of Los Angeles in the State of California. Said

Declaration Being A Part Of A Certain Declara-

tion or Trust Dated November 7, 1935, was re-

corded in the office of the Countv Recorder of Jjos

Angeles County, California, on March 28, 1940, in

Book 17245 at Page 350 of Official Records of said

county. Attaclied hereto, marked Exhibit C, aiul

liereby i*eferred to and made a {)art hereof is a full

and true co[)y of said Declaration Heing A l^irt Of
A Certain Declaiation Of Trust Dated November

7, 1935. Said trust was (treated undei- and pursu-

ant to a mutual undei\standing and agi-eement had

between said George S. Gaylord and Gertrude H.

Gaylord, his wife, ])ri()i' to the execution of tlie
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above mentioned declaration of trust dated the 7th

day of November, 1935, in and by which understand-

ing and agreement it was understood and agreed

by and between said George S. Gaylord and Ge]-

trude II. Ciaylord that if said George S. Gaylord

would contribute to an irrevocable trust to be cre-

ated and provided for the uses and purposes and

upon the terms and conditions set forth in said

declaration of trust said 5000 shares of the capital

stock of Marathon Paper Mills Comi)any owned by

him as his separate i)roperty, such shares to be a

[)art of the trust estate to be provided for in said

trust, said [26] Gertrude H. Gaylord would contrib-

ute to such trust as a part of such trust estate in

trust foT* the same uses and {)urj)()ses and upon the

same terms and conditions the above mentioned

2000 shares of the common capital stock of Mara-

thon Pa])er Mills Comj)any owned by her as her

separate })i'operty and that if she would make such

contribution of said 2000 shares so owned by her

said George S. Gaylord would make such contribu-

tion of said 5000 shares so owned by him and that

said trust was to be absolutely and at all times and

under all cii*cumstances iirevocable bv anv i)erson
» • I

oi- party whomsoever or whatsoever. Under and

I)ursuant to said nmtual understanding and agree-

ment between said George S. Gaylord and Gertrude

11. Gaylord said declarfxtiim of ti'ust was executed by

them and h(^ ('ontributed to said trust said 5000

shai-es and sh(» contributed to said trust said 2000

shai-es. 1'here was a good and valuable considera-

tion passinir from her to him for his execution of
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said declaration of ti'usi and his (*ontiil)ution of said

stock to said trust and his juinin<; in said li-ust.

Tlici-c wns likc^wisc a uood and vahiahle considera-

tion passini;- from liiin to her foi- her (execution of

said dechii'ation of trust and her contribution of

lier said stock to said tiust and hei- joinin<;- in said

trust. Said trust was not created without a vahialde

consideration passing to each of the ti*ustoi*s therein

named. At tlie time said George S. Gaylord and

Gertrude li. (jrayk)rd executed said declaration of

tiust and at all times during the years 1936, 1937,

1938 [27] and 1939 they had no knowledge of any

law which would make or render or purported to

make or render said trust hi any manner or at any

time revocable or the income thereof or any j)art

thereof taxable to the trustors or either of them.

At the time of the execution in the year 19)^5 of

said declaration of trust and prior thei'eto and at

all times since said execution of said declaration of

tnist it has always been the unaltered and firm

mutual desire, undei-standing, agi-eement, assump-

tion and belief of said trustors and trustees George

S. Gavlord and (leitrude H. Gavlord that said

trust was and is absolutely irrevocable by them or

b\ either of* them oi* by anv person or i)artv whom-

soever ot- whatsoeve]* at any time or in any manner

whatsoever. At all times since said execution in

1935 of said declaration of trust said (leorge S.

Gayloi'd and Gertiude II. Gaylord have aete<i on

said agi-eement, understanding, assum|)tioTi and be-

lief that said trust was so absolutely irrevocable.

No question has ever Ix-en raisful nor can legiti-
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mately be raised now as to the ever iiiielianged and

fiT-m intent at all times of said George S. Gaylord

and Gertrude H. Gaylord to create pursuant to

their mutual understanding and agreement an irrev-

ocable trust on the terms, conditions and provi-

sions set fo7'th in said declaration of trust. The in-

tent of said George S. Gaylord and Gertrude H.

Gaylord that the trust created and provided for in

said declaration of trust should forever be irrev-

ocable preceded the creation of said trust, was

present when said trust was [28] formed and has

at all times remained the same and unchanged.

(b) None of the income of or from the trust

hereinbefore mentioned and referred to, either for

any of the years 1936, 1937, 1938 or 1939, or other-

wise, is or ever has been income of the ])eitioner

George S. Gaylord or said Gertrude H. Gaylord, his

wife, in his or her individual or personal capacity,

or income in wliich he or she has or ever had any

beneficial right, title, interest or estate whatsoever.

The whole of the net income of and from said trust

in or foi' said years 1936, 1937, 1938 and 1939 was

the pro})erty of and belonged to and was taxable

to Margaret Gaylord Huppel and Gertrude Gaylord

Bruce, the fii'st named beneficiaries in and under

said trust, in equal shares. There is no law or law-

ful or valid regulation whatsoevei* under or ]>ursu-

ant to which any of the afoi'ementioned income can

be considered or li'eated as income of tlie petitioner

G(M)rge S. Gayloi'd and said Gerti'ude H. Gaylord,

his wife, or eitlier oi' them, in theii* respective pei*-
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soiial ()!• individual capacities, or undci* or pursuant

to which they are or either of them is or tliey or

either of them can l)e nuuh' liai)le or eliar,u;ed for or

assessed witli any income tax on any of said ineome.

Tnder tlie hnv all of said ineonu* i'oi' ineome tax

])urposes i)elongs to and is chari>*eable to the two

first named beneficiaries of said trust, the above

named Margaret Gaylord Riipi)el and (lertrude

Craylord l^ruee, in equal shares, and not to the peti-

tioner said George S. Gaylord and said Gertrude H.

[29] (iaylord, his wife, or to either of them. There

is no provision for any accumulation of any of the

income of said trust but all of the income of said

trust nuist be paid, distributed oi* ap|)lied to or for

the beneficiaries of said trust, either monthly,

quarterly or semi-annually, but in any event annual-

ly. Neither said George S. Gaylord nor his wafe

Gei'ti'ude H. Gaylord can at any time use or enjoy

or be entitled to any of said income or participate

therein.

(c) Said two first named beneficiaries of said

trust, Margaret Gaylord Ru])])el and Gertrude Gay-

lord Bruce (named in said declaration of trust as

Gertrude (iaylord), are the daughters of the ])eti-

tionei' (ieorge S. Gaylord and said (Jertrude H.

Gaylord, his wife. Said Margaret Gaylord Ruppel

was born on Novembei* 10, 1904, and said Gertiude

Gaylord l>iuce was born May :>!, 191(). Each of

said beneficiaries has lawful issue now living. Said

Mai'gai-et Gayl<»rd Ru|)pel has two childr(»n now liv-

ing, to-wit, a daughter Barbara lii'unker, who is

ovei- the age of sixteen (16) years, she havini; been
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born October 14, 1925, and a son Robert Henry

J^runker, who is over the age of thirteen (13) years,

he having- been boi'n June 3, 1928. Said Gertrude

Gaylord i>ruee has one eliild living, to-wit, a

daughter Ann Bruce, who is over the age of three

(3) years, she having been born April 20, 1938.

Said Margaret Gaylord Ruppel and Gertrude Gay-

lord I>ruce now have and have had at all times since

the inception of said trust in 1935 and each of them

[30] now has and at all said times has had present

existing and equal beneficial interests in said trust

and the estate thereof and are the full ow^ners of

said trust, subject only in the event of non-survival

to May 31, 1946 (when said Gertrude Gaylord Bruce

will attain the age of thitry (30) years and the

trust then in any case terminate) to being divested

in favor of issue. Said Barbara Brunker, Robert

Henry Brunker and Ann Bruce are such issue now

living.

(d) Under said declaration of trust there is

neither resei^ved to said George S. Gaylord nor has

he ever had thereunder nor does he now have any

beneficial right, title, interest or estate whatsoever

in, to oi' with respect to any of the })rincipal or cor-

])us of the estate of said trust.

((0 Kach of said beneficiaries of said trust

Margaret Gaylord Ru})pcl and Gertrude Gaylord
Bruce rendei'cd and filed with said Collector of In-

ternal Revenue, at Los Angeles, Calirornia, her in-

dividual income tax returns of her income for said

years 193(1, 19:57, 1938 and VXV.), res])ectively. in

which rc^tiirns slie includiMl all of her one-half of the
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net income of said trust tor the a})i)ropriate year,

and paid her indivi(hial income^ taxes on said in-

eoine.

(f) Said (hn-hiration of trust shows on its faee

that it was intended to he operative under hiws of

jurisdictions othei* than California. Tpon informa-

tion and helief the j)etitioner aUeges tliat under the

hnv of every jurisdiction in the United States out-

side of the State of California the trust set forth

in said declaration of trust [^>1] in the form in

\vliich tlie same is set foi'th was at all times since

the inception of said trust and is ahsolutely irrevo-

cable. Said trust is also irrevocable undcM* the laws

of the State of California.

(2^) During the year 1938 the trustees of said

trust invested over $94,000.00 of the |)rincipal or

corpus of said trust in, and by way of })urchase of,

certain real i)roi)erty in the State of Texas for said

trust and as a part of the estate thereof, which said

real j)roperty ever since has been and is now owned

and held by said (feorge S. Gaylord and Gertrude

H. (iaylord as trustees of said trust for the benefit

of said trust and the beneiiciaries thereof. In con-

nection with such investments and ])urchases and

the operations of said trustees on behalf of siiid

trust in the State of Texas said declaration of trust

was recorded in the year 1938 in the offices of the

clerks of the county courts of Cameron, Hidalgo,

I^)tter and Jim Wells Counties, Texas, resjM^ctively,

as hei-einbefore set forth. Included in the net in-

come of and from said trust for the years 1938 and

1939 referred to in said notice of deficiency were
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and are the following net rents from said real

property in said State of Texas, to-wit : In and for

said year 1938 $3,859.95 and in and for said year

1939 §6,370.67. Upon information and belief the

petitioner alleges that under the law ot* Texas said

trust always was and is irrevocable and all of said

income was and is wholly the property of said bene-

ficiaries Margaret Gaylord Ru])pel and Gertrude

[32] Oaylord Bruce, in equal shares, and that nei-

ther the petitioner nor his wife Gertrude Gaylord

is entitled to have or enjoy any of said income.

(h) All of the 7000 shares of the capital stock

of Marathon Paj^er Mills Company, a Wisconsin

cor})oration, mentioned in said declaration of trust

were sold and delivered by said trustees in Chicago,

Illinois, and/or in the State of New York. Upon

informati(m and belief the ])etitioner alleges that

said tru^t always was and is irrevocable in the

States of Illinois and New York.

(i) All of the cash funds of said trust in the

years 1936, 1937 and 1938 were kept on deposit in

the names of said George S. Gaylord and Gertrude

ir. Gaylord, as trustees under Declaration of Trust

dated November 7, 1935, with Harris Trust and

Savings Bank in Chicago, Illinois, and in the years

19:59, 1940 and 1941 all of the bank accounts of said

ti-ust(H's, as trustees of said trust, wc^re kept with

said Harris Trust and Savings I>ank in Chicago,

Illinois, and with Bankers Trust Com])any, of 1()

Wall Street in the City of New York, in the State

of New York.
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(j) Said 7000 sliai-i^s of ihc faj)ital stoc]; of

Mai'atlioii PapiT Mills Company wore acciuircd witli

some bonds in a. non-taxable exchaniro Octobei* )]1,

1!)*J7, in which exchange the petitioner (ieorge S.

Gaylord exchanged 3357 shares of the stoek of

Menasha Print inu and Carton Company (a cori^o-

ration merf::ed oi- consolidated with Marathon Pa])e]*

Mills [»)3] Comj)any (a coi'poration merged or eon-

solidated with Marathon Pa])er Mills Company
Oetober 31, 1927) tor 6728 shares of common stock

and ^1,0:]S,000.00 (face value) in bonds of Marathon

Paper Mills Company. In determining- the basis

for said 3357 shares of Menasha Printing and Car-

ton Coni|)any stock used as the basis for the stock

and bonds so acquired in ^Marathon Paper Mills

Company the Commissioner erred by disregarding

two important transactions, hereinafter mentioned,

afFectinu' the basis of this stock. Connnencing in

1928 the petitioner (ieorge S. Caylord sold some of

such bonds so acquired, using a basis of $251.99 for

each bond in !(q)orting such sales transactions in

his subse(|uent returns of income for each of the

years in which such sales were made, that is, 1928,

1929, 1930, 1931, 1932, 1933, 19:)4 and 1935. 11iis

basis was aecejitetl by the Internal Revenue Service

upon the examination of the petitioner's income tax

return of his income foi- the yeai* 1928, in which

year the first sales of such bonds were made by him,

and said basis was used thei-eafter by him in all the

aforementioned subse(iuent returns in rej)orting

sales of such bonds. The basis for the stock so

ac(juired with such bonds was also detcu-miTied and
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shown ill tlie computation of the basis for such

bonds and lias been used by the petitioner in all in-

come tax returns rei)orting sales of that stock, that

is, in all income tax returns of income for the years

19:15 to 1939, inclusive, the last of such stock having

been sold in the last men- [34] tioned year, that is,

in 1939. Attached hereto, marked Exhibit F, and

hereby referred to and made a part hereof is a copy

(substantially) of the schedule which was attached

to all of said income tax returns and used in con-

nection therewith and referred to therein in which

the aforesaid bases were set forth. These bases

so used by the petitioner in all income tax returns

made by him and also the bases determined by the

Internal Revenue Service for the Marathon Paper

Mills Company stock are in error, principally for

the reason that two im])ortant taxable exchanges

were not considered by either the petitioner or the

Internal Revenue Service in arriving at the bases

of value of such stocks and bonds, the petitioner

having failed to consider said tw^o exchanges

through inadvertence. These two exchanges are as

follows

:

(1) On or about July 1, 1917, in the merger or

consolidati(m of Mcniasha Carton Company and

Menasha Printing Company to form Menasha Print-

ing and Carton Com])any, the petitioner George S.

(ia>l()i'(l surrendered 337 shares of stock owned bv

him in Menasha Carton Com])any and gave his

note i'oi" $152,16'!. 11 foi- 435 shares oT the common
stock and 190 shares of the preferred stock of the

new corporation, Menasha Printing and Carton Com-
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paiiy. V \)n\\ completion of this eoiisolidaticm or

nieru'er he did not own an interest in the lu^w coin-

pany pioportionate to his interest in tlie nierti^ed

or consolidated company prior to such merger

ov ponsolidati(Mi. The basis n])on wliicli tlie ex-

chaniie of stock in the old [35] corporations for

stock in tile new corporation was made was u])on

the actual value of the assets of each of the old

com])anies at the time of the merger or consolida-

tion. The par or stated vahie of the stock in the

new corporation was based substantially u])on the

par or stated value of the stock of the old companies

plus the accunuilated earnings to the date of the

consolidation or merger.

(2) On or about August 24, 1927, tlie ])etiti()ner

George S. Gaylord acquired 352 shares of Menasha

Printing and Carton Company from his hi'other

C. W. Gaylord in exchange for 432 shares of stock

of Robert Gaylord, Inc. The petitioner j)revi()usly

had given to his l)rother C. AV. Gaylord on or about

Octoi)er 5, lf)25, 350 shares of stock of Menasha

Printing and Carton Company in exchange foi* the

same 432 shares of stock in Robert Gaylord, Inc.,

so returned to C. W. Gayloi'd on or about August

24, 1927. These exchanges were taxable, although

through iiu\dvertence not considered so l)y the ])eti-

tioner at the times involved, and the basis for the

352 shares of stock acquired by him affects the l)asis

of the Marathijn Pa|)er Mills Company stock and its

value is determined by the value y)laced on stock of

Menaslia Printing and Carton C\)mpany, a pai-ty

to the tax-f]-ee organization conq)leted in Octobei-,
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1927. This value is determined as follows: The

l)etitioiier George S. Gaylord received for 3357

shares of Menasha Printing and Carton Company

stor-k, which inchided the 352 shares received on

or about Augu^^t 24, 1927, from his brother, the

following securities : [36]

1038 51/2% bonds $ 1,038,000.00

6728 shares common stock valued at

130.30 per share 876,658.40

$ 1,914,658.40

337/3357 of this value $1,914,658.40 is $200,762.51, the

value of these 352 shares of stock.

Attached hereto, marked Exhibit G, and hereby

referred to and made a part hereof is a copy (sub-

stantiallv) of a memorandum which w^as submitted

to the Internal Revenue Service showing the basis

of the stock acquired by the petitioner in Menasha

Printing and Carton Com])any, based on the earn-

ings in 1917 of the Menasha Carton Company. At-

tached hereto, marked Exhibit H, and hereby re-

ferred to and made a part hereof, is a schedule

showing the comjmtation of the basis of Marathon

Paper Mills stock based upcm the data set forth in

the hei'einbefore referred to Exhibit F and Exhibit

G.

(k) For the ])urpose of computing the capital

gain realized in the years 1936, 1937, 1938 and 1939

from th(» sale of shares of the conunon ca])ital stock

of Marathon Paper Mills Coin])any belonging to

said trust the statutory basis for com])uting gain or

loss on each such sale was and is $8.21 per share as
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stated in the income tax ictnins tiled lor said year

as not $2.83542 per share oi* any sum or amount less

tlian '^8.21 per share.

(1) In March, 19:]8, tlie petitioner Georo-e S.

Gaylord, in his individual and ])ersonal ca])acity,

and his said wii'e (lertrude H. Gaylord, in her

individual and per- [37] sonal capacity, and the

hereinbefore mentioned trust by its trustees George

S. Gavlord and (lertrude H. Gavlord i)urehased

each an undivided one-third interest in business

pro])erty situate in Santa Monica, California, con-

sisting of land improved at the time of said ])ur-

ehase with a storerooms building then occu])ied by

three different tenants in several tenancies. In the

latter part of 1938 one of these tenants, requiring

addtional space, requested the owners to build an

addition to the building and to do such remodeling

as was necessary to meet his requirements. A con-

tractor was engaged to give an estimate on the cost

of such work and it was found that considerable

exy)eiuliture would have to be made to remodel the

old })uilding and the contractor suggested demolish-

ing the old building and erecting a new^ building and

gave said owners his estimates for this work. The

latter then consulted brokers through whom the

property was purchased and were informed as to the

rental value of the ])roposed improvemeiU and as

to the prospect of obtaining new tenants it* the then

tenants could not be retained. It was at this time,

in 1938, that tin* ])etitioner and his co-owners

decided to demolish the building. At the time the

premises above mentioned were accpiired by the
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petitioner and liis co-owners they had no intention

of demolishing the building tlien on said land.

(m) The ])etitioner George S. Gaylord acquired

a ranch near Carniel, California, ])art of which was

then devoted to a i)ear orchard containing approxi-

mately 432 trees. After [38] several years of opera-

tion prices received for the fruit declined to such an

extent that this operation w^as no longer jjrofitable

and in 1939 he removed the trees to use the land for

other purposes. The loss claimed by him was esti-

mated at $10.00 per tree, which w^as and is the actual

loss sustained bv him and whicli loss is substantiated

by the fact that similar lands in the vicinity with

pear trees have been sold within a comjjarable time

of such removal for $1,500.00 per acre with an aver-

age of 75 trees to the acre, while similar lands in

such vicinity without such trees sold for $750.00

per acre.

Wherefore, the petitioner prays that this Board

may hear this proceeding and redetermine the de-

ficiency set forth by the Commissioner of Internal

Revenue hereinbefore referred to and determine

that there is no such deficiency of $49,518.76 and

that there is no deficiency in any sum or amount
whatsoever in or with respect to the ])etitioner's

income tax liability for the taxable years 1936 to
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1939, inclusive, or any of said years, and for such

otlici- relief as may be i)r()|)er in the premises.

({i:OK(SE S. (iAYLORl)

Post Office Address: 639 Rosemont Avenue, Pasa-

dena, California.

THOMAS A. J. DOCKWETLER
wliose post office address is 1035 1. N. Van Nuys

Ihiilding, 210 West Seventh Street, Los Aii-

f]:eles, California. [39]

JAMES W. BONTEMS
whose ])ost office address is 215 West Sixth Street,

Los Ant^eles, California.

Attorneys for said petitioner.

State of California,

County of Los Angeles—ss.

George S. Oaylord, bein^' duly sworn, says that

he is the petitioner above named; that he has

read tbe foregoing petition and is familiar with the

statements contained therein, and that the state-

ments contained therein are true, except those

stated to be upon information and belief, and that

he believes those to be true.

GEORGE S. GAYLORD

Subscribed and sworn to before me this 5th dav

of November, 1941.

(Notarial Seal) J. F. KINMAN
Notarv Public in and for said Countv of Los An-

geles. State of California.

My commission expires August 14, 1942. [40]
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EXHIBIT A
Form 1230 SN-IT-1

Treasury Dei)artment

Internal Revenue Service

12th Fl(3or

U. S. Post Office and Court House,

Los Angeles, California

Sep 17, 1941

Office of

Internal Revenue Agent in Charge

Los Angeles Division

LA : IT :90D : PB

Mr. George S. Gaylord,

639 Rosemont Avenue,

Pasadena, California.

Sir:

You are advised that the determination of your

income tax liability for the taxable year(s) 1936

to 1939, inclusive, discloses a deficiency of $49,-

518.76 as shown in the statement attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiency mentioned.

Within 90 days (not counting Sunday or a

legal holiday in the District of Columbia as the

OOtli day) from the date of the mailing of this

l(»tter, you may file a petition with the United

States l^oard of Tax Apj)eals for a redetermination

of the deficiency.

Should you not desire to file a petition, you are

[41] requested to execute the enclosed fomi and for-
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Exhibit A— (Continued)

ward it to the Internal Revenue Agent in Charge,

Los Angeles, California, for the attention of LA:

Conf. The signing and filing of this form will

expedite the closing of your return (s) by })er-

mitting an early assessment of the detieieney, and

will prevent the accimiulation of interest, since the

interest ])eriod terminates 30 days after filing the

form, or on the date assessment is made, which-

ever is earlier.

Respectfully,

GUY T. Hf]LVERING,
Conunissioner,

Uy GEORGE D. MARTIN
Internal Revenue Agent in

Charge.

Enclosures

:

Statement.

Form of waiver. [42]

Statement

LA:IT:90I):PB

Mr. George S. Gaylord,

639 Rosemont Avenue,

Pasadena, California.

Tax Liability for the Taxable Years Ended

December 31, 193(),

December 31, 1937,

December 31, 1938

and

December 31, 1939
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Exhibit A— (Contiiuied)

Income Tax
Year Liability Assessed Deficiency

1936 $27,486.36 $ 9,650.54 $17,835.82

1937 21,690.34 9,656.84 12,033.50

1938 17,188.72 6,746.10 10,442.62

1939 15,533.84 6,327.02 9,206.82

Totals $81,899.26 $32,380.50 $49,518.76

In niakini^ this determination of your income

tax liability, careful consideration has been given

to the report of examination dated December 21,

1940, to your protests dated January 27 and April

21, 1941, and to the statements made at the confer-

ences held on March 31, May 1 and July 18, 1941.

The net income as adjusted for the taxable years

1936, 1937, 1938 and 1939 of the trust created by

declaration of trust executed November 7, 1935 by

yourself and wife, Gertrude H. Gaylord, of which

you and your wife are named as the Trustees and

your two daughters, Margaret Gaylord Ruppel

and [43] Gertrude Gaylord are named as benefici-

aries, is held to constitute income to you and your

wife as grantors under the ])rovisions of sections

22(a), 166 and 167 of the Revenue Acts of 1936 and

1938 and of the Internal Revenue Code. Inasmuch

as five-sevenths of the total value of the property

transferi-ed to the trust was conti'ibuted by yoTi,

that j)ro])()rti()n of the net income of the trust as

adjusted for each of the years 1936 to 1939, inclu-

sive, lias been iiichidcHl in the recomputation of

your taxable uri income tor those years.
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For \\w purpose of e(Mn])iitiTiu' the (•a])ital i^aiiis

realized hy you and the Cia\1ord Trust in the years

VXM\, VXu. 19:]S and n):>f) from the sah' of shares of

the eominon (•a})ital stoek ol' Marathon Pa])er Mills

Company, the statutoiy basis For coniputini;- gain

or loss on each sueh sale has been deternuned to be

$2.83542 per share, instead of $8.21 per share as

stated in the income tax returns tiled. For the pur-

pose of that determination the fair market value of

the 435 shares of conunon stock of Menasha Printing

and Carton Coni])any received by you on or about

August 15, 1917 in exchange for stock of Menasha

Carton Company is held to be $100.00 per share.

It is held further that your statutory basis for gain

or loss upon the sale or other dis})osition of tlie

bonds and stock of Marathon Pa])er Mills Coni])any

received by you on or about October 31, 1927 in

exchange foi- 3357 shares of the common stock of

Menasha [44] Piinting and Carton Company is the

same as youi- basis in the shares given in that ex-

change and that such basis should be aj)i)ortioned

53.967% to the bonds and 46.033% to the stock re-

ceived in that exchange.

A coi)y of this letter and statement has been

mailed to your representative, Mr. James \V. I>on-

tems, 215 West 6th Street, Los Angeles, California,

in accordance with the authority contained in tlu^

r)o\v(M* of attorncN' executed b\ vou and on lile with

the Bureau.
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ADJUSTMENTS TO NET INCOME

Taxable Year Ended December 31, 1936

Net income as disclosed by return $52,770.14

Additional income

:

(a) Income from trust $31,290.73

(b) Capital gain 7,981.25 39,271.98

Total $92,051.12

Additional deduction

:

(c) Depreciation 245.00

Net income adjusted $91,806.12

EXPLANATION OF ADJUSTMENTS

(a) The portion of the income of the Gaylord Trust held

to be taxable to j^ou, as stated above, has been determined to be

$31,290.73, as follows:

Net income reported in trust return, form 1041 $37,057.53

Addition to income

:

Increase in capital gain 6,749.50

Net income of trust as adjusted $43,807.03

Your portion, 5/7 $31,290.73

[45]

Tlie increase in capital gain in the amonnt of

$6,749.50 is due to the above noted decrease in basis

of Maratlion Paper Mills Company common stock

from $8.21 \wv share to $2.83542 per share, i-esult-

ing in a difference in realized gain, when applied

to the 4,()()() shares of the mentioned stock sold by

the trust, of $21,498.32, of which 30%, or $6,449.50,

is taken into accoimt under the provisions of sec-

tion 117(a) of the Revenue Act of 1936; the in-

crease is due further to the correction of a mathe-
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Tiiatical ('vv^^v a I' $300.00 made in the trust return in

a})i)lying- tiie 307^ limitation to realizenl i^ain.

(b) Tliis increase in the amount of capital gain

rej)orte(l in youi* return is due to the above noted

decrease in basis of Marathon Paper Mills Company

conmion stock from $8.21 per share to $2.83542 per

share, resultin'^' in a diiTerence in realized gain,

when a]>])lied to the 4,950 shares of the mentioned

stock sold by you, of $26,604,17, of which 30%, or

$7,981.25, is taken into accomit under the provisions

of section 117(a) of the Revenue Act of 1936.

(c) The amount of depreciation allowable on

mushroom sheds is determined to be $875.00, repre-

senting depreciation at the rate of 8-1/3% per an-

num on $10,500.00. Since you claimed depreciation

on this property in the amoimt of $630.00, an ad-

ditional deduction of $245.00 is allowed. [46]

COMPUTATION OP TAX

Taxable Year Ended December 31, 1936

Net income adjusted $91,806.12

Less: Personal exemption $ 2,500.00

Credit for dependent 400.00 2,900.00

Balance (surtax net income) $88,906.12

Less: Earned income credit 300.00

Net income subject to normal tax $88,606.12

Normal tax at 4% on $88,606.12 $ 3,544.24

Surtax on $88,906.12 23,942.12

Correct income tax lial)ility $27,486.36

Income tax asscs.scd

:

Original, account No. 200178 9,650.54

Deficiency of income tax $17,835.82
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ADJUSTMENTS TO NET INCOME

Taxable Year Ended December 31, 1937

Net income as disclosed by return $52,799.47

Additional income and unallowable deduction:

(a) Income from trust $23,623.27

(b) Capital i^ain 4,514.65

(c) Financial expense disallowed 467.10 28,605.02

Total $81,404.49

Additional deduction

:

(d) Depreciation 245.00

Net income adjusted $81,159.49

[47]

Explanation of Adjustments

(a) The portion of the income of the Gaylord

Trust held to be taxable to you, as stated above,

has been determined to be $23,623.27, as follows:

Net income reported in trust

return, form 1041 $30,495.78

Addition to income

:

Increase in capital gain 2,576.80

Net income of trust as adjusted $33,072.58

Your portion, 5/7 $23,623.27

The increase in capital train in the amount of

$2,576.80 is due to the above noted decrease in basis

of Marathon Paper Mills Company common stock

from $8.21 \wt shan^ to $2.83542 per share, result-

ing in a diffen^nce in I'calized .i^ain, wIhmi a])])lied

to tlie 1,()()0 sliares of the mentioned stock sold by

the trust, of $S,5f)f).3:5, of which 30^., or $2,579.80,

is taken into account undei* the provisions of sec-

tion 117(a) of the llevcMUU^ Act of 193(), and due
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further to tlie correction of a niatlieniatical error

of $3.00 made in the trust retuin.

(b) This increase in tlie amount of capital j;aiii

reported in your return is due to the above noted

decrease in basis of Marathon Paper Mills ( ompaiiy

common stock from $8.21 per share to $2.815542 per

share, resultini;- in a difference in rc^alized i»ain,

when a))])lied to tlie 2,800 shares of the mentioiied

stock sold by you, of $15,048.82, of which 3076, or

$4,514.65, is taken into account under the pi-ovisions

of section 117(a) of the Revenue Act of 1936. [48]

(c) Tlie (hnluction of $5J7.10 claimed in your

return foi* ''paid Dockweiled & Dockweiler attor-

neys for advise financial matters" is allowed to the

extent of $50.00 pertainins: to rental property, and is

disallowed as to $467.10. The latter amount is held

not to be an expense incurred in carrying- on a

trade* or business w^ithin the meanini^ of section

23(a) of the Revenue Act of 1936, and such amount

is not an allowable deduction.

(d) An additional deduction for depreciation is

allowed in the amount of $245.00, as explained un-

der adjustment (c) for the pi-ecedinij^ taxable year.
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COMPUTATION OF TAX

Taxable Year Ended December 31, 1937

Net income adjusted $81,109.49

Less: l*ersonal exemption $ 2,500.00

Credit for dependent 400.00 2,900.00

Balance (surtax net income) $78,259.49

Less : Earned income credit 300.00

Net incunie subject to normal tax $77,959.49

Normal tax at 4% on $77,959.49 $ 3,118.38

Surtax on $78,259.49 18,581.96

Total tax $21,700.34

Less: Income tax paid at the source 10.00

Correct income tax liability $21,690.34

Income tax assessed

:

Ori^'inal, account No. 809480 9,656.84

Deficiency of income tax $12,033.50

[49]
ADJUSTMENTS TO NET INCOME

Taxable Year Ended December 31, 1938

Net income as disclosed by return $42,636.10

Additional income and unallowable deductions:

(a) Income from trust $18,074.66

(b) Lonj^-term cai)ital p:ain 8,868.06

(c) l)ej)reciati()n disallowed 491.82

(d) Loss disallowed 5,076.11 32,510.65

Net income adjusted $75,146.75

Explanation of Adjustments

(a) 'V\w portion of the income of ihv (Jaylord

Trust lield to l)e taxahb^ to you, as stated above,

has been determined to be 'tLS,()74.()(), as follows:
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Net income repoHed in trust return, fonii 1041 $ 0.00

Additions to income:

1. Deduction for amount dist»ll)utal)le

to beneficiaries disiillowed $15,899.86

2. Increase in long-term capital gain.... 2,687.29

3. Adjustment of net income from rents 1,641.27

4. Loss disallowed 5,076.11 25,304.53

Net income of tru.st as adjusted $25,304.53

Your portion, 5/7 $18,074.66

[;)()]

1. I'oi' the })urpose of detcriniiiini; the aniouiit

of income derived by the trust the deduction

clainiod f<^r tlie amount distributable to benefici-

aries is disallowed.

2. 1'he increase in long-term capital ij^ain in the

amount of $2,687.29 is due to the above noted de-

crease in basis of Marathon Pa})er Mills Company
common stock from $8.21 per share to $2.83542 per

share, resulting' in a difference in lealized .i^^ain,

when ap])lied to the 1,000 shares of the mentioned

stock sold by the trust, of $5,374.58, of which 50%,
or $2,()S7.29, is taken into account, nndei* the pro-

visions of section 117(b) of the Revenue Act of

1938.

3. This adjustment results from the determina-

tion of rental net income in the amount of $6,282.9],

whereas the amount i-eported in the trust relnrn is

$4,641.64, a difTei-ence of $1,641.27. 11ie amount of

$6,282.91 lias been determined as follows:
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Property Rent Received Depreciation Other Expense Net Profit

Alhambra $ 697.41 $ 64.90 $ 35.10 $ 597.41

Ainarillo 965.01 88.89 64.75 811.37

McAUoii 1,893.54 181.82 127.26 1,584.46

Santa Monica 1,856.58 31.03 1,825.55

Harlingen 1,764.12 300.00 1,464.12

Total $7,176.66 $635.61 $258.14 $6,282.91

4. The amount of $5,076.11 deducted in the re-

tui-n filed by the trust as i'ei)resenting its propor-

tionate share of loss sustained in the year 1938 by

reason of the voluntary denioli- [51] tion of a build-

ing in Santa Monica, California, is disallowed. It

appears that the building in question was situated on

land acquired in March, 1938 one-third each in the

names of George S. Gaylord, Gertrude H. Gaylord

and the Gaylord Trust and that it was razed early

in January 1939 to make way for the erection of a

new building. It is held that no deductible loss was

sustained by reason of the demolition of the build-

ing in question. See Article 23(e)-2 of Regula-

tions 101.

(b) This increase in the amount of long-term

capital gain reported in your return is due to the

above noted decrease in basis of Marathon Paper

Mills Company common stock from $8.21 \wr share

to $2.8e3542 [)er share, resulting in a difference in

realized gain, when applied to the* 3,300 shares of

the mentioned stock sold l)y you, of $17,T3().ll, of

which ':^){)%, or $S,S()S.()(^ is taken into account under

the provisions of section 117(b) of the Revemie

Act of 1938.
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(e) This (lisallo\van(*(» of (Icpi'cciation is (iiic to

the followiiiu- adjustments:

Depreciation

Property Claimed Allowed Disallowed

1. Stuceo and steel

—

Alhanihra $ 155.50 $ 129.79 $ 25.71

1>. Brick—Amarillo 200.00 88.89 111.11

3. Mushroom sheds 1,230.00 875.00 355.00

Totals $1,585.50 $1,093.68 $491.82

1. This ])roperty was aeqiiiied (luring the tax-

able year at a cost subject to depreciation of $15,-

r>7r).:3H, having,- an [H^] estimated remaining life of

30 yeais. Depreciation is allowable for 3 months

of this taxable year.

2. This property was acquired during the tax-

able year at a cost subject to depreciation of $3,-

200.00, having an estimated remaining life of 18

years. Depreciation is allowable for (j months of

this taxable year.

3. The deteiniination of the amount allowable

is explained under adjustment (c) for the year

1936.

(d) The amount of $5,076.11 deducted in your

retuiii as representing your [)roj)orti(mate share

of loss sustained in the year 1938 by rea.son of the

voluntary demolition of a building in ISanta Monica,

California, is disallowed for the reason stated under

item 4 of adjustment (a) foi- this year.
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COMPUTATION OF TAX

Taxal)le Year Ended December 31, 1938

Tax Under Sections 11 and 12, Revenue Act of 1938

Net income adjusted $75,146.75

Less: Personal exemption 2,500.00

Balance (surtax net income) $72,646.75

Less: Earned income credit 300.00

Net income subject to normal tax $72,346.75

Normal tax at 4% on $72.346.75 $ 2,893.87

Surtax on $72,646.75 15,998.10

Total tax under sections 11 and 12 $18,891.97

[53]
Alternative Tax, Section 117(c)(1), Revenue

Act of 1938

Net income adjusted $75,146.75

Less: Net long-term capital gain 45,599.54

Ordinary net income $29,547.21

Less: Personal exemption 2,500.00

Balance (surtax net income) $27,047.21

Less: Earned income credit 300.00

Net income subject to normal tax $26,747.21

Normal tax at 4% on $26,747.21 $ 1,069.89

Surtax on $27,047.21 2,438.97

I'artial tax $ 3,508.86

Plus: 30% of net long-term capital gain.. 13,679.86

Alternative tax $17,188.72

Correct income tax liability (alternative tax) $17,188.72

Income tax assessed :

Original, account No. 805280 6.746.10

Deficiency of income tax $10,442.62
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AD.irSTMKNTS TO NET 1N(.U)MK

Taxable Year Ended December 81, 19.39

Net income as disclosed by return $41,139.37

Additional income and unallowable deductions:

(a) Income from trust $18,002.94

(b) Lono:-term capital gain 5,907.89

(c) Depreciation disallowed 1,016.69

(d) Farm loss disallowed 3,456.00

(e) Storm loss disallowed 1,400.00 29,783.52

Net income adjusted $70,922.89

[54]

Explanation of Adjustments

(a) Tlie portion of the income of the Gaylord

Trust held to be taxable to you, as stated above, has

been determined to be $18,002.94, as follows:

Net income reported in trust return, form 1041 $ 0.00

Additions to income

:

1. Deduction for amount distributable

to beneficiaries $22,465.39

2. Increase in lonj?-term capital gain.... 1,074.92

3. Depreciation disallowed 1,663.81 25,204.12

Net income of trust as adjusted $25,204.12

Your portion, 5/7 $18,002.94

1. For the jmrpose of determining the amount

of income derived bv the trust the deduction claimed

foi* amount distributable to beneficiaries is dis-

allowed.

2. The increase in long-term capital gain in the

amount of $1,074.92 is due to the above noted de-

crease in the basis of Marathon I^apei* Mills Com-

j)any common stock from $8.21 per share to
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$2.83542 per share, resulting in a difference in real-

ized gain, when applied to the 400 shares of the

mentioned stock sold by the trust, of $2,149.83, of

which 50%, or $1,074.92, is taken into account un-

der the provisions of section 117(b) of the Internal

Revenue Code. [55]

3. This adjustment results from tlu^ determina-

tion of allowable de{)reciati()n in the amount of $2,-

001.29, whereas the amount claimed in the trust re-

turn is $3,665.10, a difference of $1,663.81. The

amount of $2,001.29 has been determined as fol-

lows :

Allowable
Property Date Acquired Cost fclst. Rem. Life Depreciation

Alhambra 1938 $ 7,787.69 30 $ 259.59

Amarillo 1938 3,200.00 18 177.77

Alice 1938 21,000.00 40 525.00

Harliiiiifen 1937 12,000.00 40 300.00

McAllen 1938 8,000.00 22 363.64

Santa Monica 1939 11,258.60 30 375.29

Total $2,001.29

(b) This increase in the amount of long-term

capital ^ain reported iii your return is due to the

above noted decrease in basis of Marathon Pa])er

Mills (/ompany common stock I'lom $8.21 })er shai'e

to $2.83542 per share with respect to 2,362 shares

of the mentioned stock sold by you, and to an in-

<^reas(^ in basis from $8.21 jxm' share to $17.00 pci"

sliai'c witli n\spect to 100 shai'cs of* the mentioned

stock sold by you. These adjustniciits r(\sult res])ec-

tively in an increase in n^alized «::ain oi $12,694.77

and a decrease in realized <^ai?i of $879.00, or a net in-
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crease of $11,81.'). 77. of wliicli M%,, or $.VM)7.«sy, is

taken into account under tlie ]>rovisions of section

117(1)) of the Internal Revenue Code. [r)()]

(c) This disallowance of depi'cciatioTi is due to

the followiim- adjustments:

Depreciation

Property Claimed

1. Stucco and steel

—

Alhambra $ 771.00

2. Brick—Amarillo 400.00

3. Mushroom sheds 1,230.00

4. Stucco and steel

—

Santa Monica 562.93

Allowed Diuallowed

$ 519.18 $ 251.82

177.77 222 23

875.00 355.00

375.29 187.64

Totals $2,963.93 $1,947.24 $1,016.69

1 and -. The ])asis of tlie determination of the

amount allowable is explained under adjustment

(b) \'ov ihv preceding year,

3. Tlie determination of the amount allowable

is explained under adjustment (c) for the year

193().

4. This property was acquired durinij: the tax-

able year at a cost subject to depreciation of $11,-

258.()0, liaviu*; an estimated remaining life of 30

years.

(d) Tn your return you repoHed a loss of $7,-

36H.47 as resulting from the o})eration of a farm.

In the Schedule of Fami Incxanc* and Kxf)enses,

Form 1040P\ filed with the return, a deduction of

$4,320.00 was taken for a loss claimed to have be( n

sustained in the taxabh* year by reason <vf 432
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pear trees valued at $10.00 each having been volim-

tarily pulled in 1939 to make room for more profit-

able crops and livestock. The loss so claimed is al-

lowed in the amount [57] of $8()4.00 under the pro-

visions of section 23(e) of the Internal Revenue

Code and Article 19.23(e) -3 of Regulations 103,

and the balance thereof is disallowed as not repre-

senting a deductible loss.

(e) In your return you took a deduction of

$2,650.00 as representing your one-half of a loss of

$5,300.00 claimed to have resulted from the destruc-

tion by storm of ornamental trees on the personal

residence property owned by you and Gertrude H.

Gaylord, your wife. It is held that the total amount

of the loss so sustained did not exceed $2,500.00

and one-half of that amount or $1,250.00 is allowed

in lieu of the amount of $2,650.00 deducted in the

return.

COMPUTATION OF TAX

Taxable Year Ended December 31, 1939

Tax Under Sections 11 and 12, I.Pt.C.

Net income adjusted $70,922.89

Tjcss: Personal exemption 2,500.00

Balance (surtax net income) $68,422.89

Less: Earned income credit _ 300.00

Net income subject to normal tax $68,122.80

Normal tax at 4% on $68,122.89 $ 2,724.92

Surtax on $68,422.89 14,181.84

Total tax under sectioiLs 11 and 12 $16,906.76

[58]
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AltoriKitive Tax. Section 117(c)(1), I.R.O.

Net income adjusted $70,922.89

Less: Net loiii^-term capital gain 35,602.44

Ordinary income $35,320.45

Less: Personal exemption 2,500.00

Balance (surtax net income) $32,820.45

Less: Earned income credit IJOO.OO

Net income .subject to normal tax $32,520.45

Normal tax at 4% on $32,520.45 $ 1,300.82

Surtax on $32,820.45 3,552.29

Partial tax $ 4,853.11

Plus : 30% of net long-term capital gain 10,680.73

Alternative tax $15,533.84

Correct income tax liability (alternative tax) 15,533.84

Income tax assessed

:

Original, account No. 852592 6,327.02

Deficiency of income tax $ 9,206.82

[59]

EXHIBIT B

DECLARATION OF TRUST

Know All Men By These Presents:

That tlie iindcM-si^nc^d, Oeorj2:e S. Gaylord and

Gertrude H. Gaylord, his wife, of the City of Pasa-

dena, in the County of Los Angeles, State of Cali-

fornia Twho, thouirh more tlian one, are also here-

inafter called "trustee''), do hereby certify and de-

clare that thev hold and shall and will hold the fol-
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lowing described j)ersonaI property, to-wit: seven

thousand (7,000) shares of the eoninion capital

stock of Marathon Paper Mills Company, a Wis-

consin corporation, of the par vahie of Twenty-Five

Dollars ($25.00) per share, and any and all pro-

ceeds thereof, In Trust, Nevertheless, for the fol-

lowing uses and purposes and upon the following

terms and conditions, to-wit:

Article I.

The trustee shall, during the existence of this

trust, in all respects as said George S. Gaylord

(who was the former owner of live thousand (5,000)

of said shares) or said Gertrude H. Gaylord (who

was the former owner of two thousand (2,000) of

said shares) could if he or she had absolute and un-

limited ownership, ])ossession, management, control

and disposition of said shares and any and all pro-

ceeds thereof, take charge of and possess, manage

and control all of said shares and all principal pro-

ceeds thereof and any and all investments and re-

invest- [60] ments thereof and any and all projierty

substituted for any of said stock, proceeds, invest-

ments and/oi* reinvestments (all of which said

stock, the principal ])roceeds thereof, investments

and reinvestments and ])ro])erty are hereinafter

referred to as the ''ti-ust estate") and receive and

collect the rents, issues, pi'ofits, interest, dividends

and income of the ti'ust estate. The trustee shall loan,

reloan, invest, reinvest, and kei^p invested each and
every part of ihv ti'ust estate in sucli maimcM- as the
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trust(H' may (U'cin advisable, and I'oi' aiul/or in <»»n-

nection with i\\\y and/or all (d' the aforesaid \)\\v-

poses aiulA)!- any |)iir{)(>se of this trust shall sell,

exehang-e, rent, lease, ni()rti;ai>e, |)led^(% hypotlie-

cate, eoiivey, traiisl'ei*, assii^n and dispose of the

trust estate, real, personal and/or mixed, oi* any

part thereof or any interest therein, at any time and

from time to time and upon such terms and for

such priees or cimsiderations as the trustee may

deem advisable. Without in any manner limitinu'

anv ])o\v(»r or autlioritv of the trustee as set fortli

in this instrument, the authority and ])0\ver of the

trustee hereinbefore set forth in this Article I shall

include and be deemed to include the following-

authorizations, powers and i'ii>iits in the trustee,

to be exercised in the sole judgment and discretion

of the trustee, to-wit: To hold, maintain, operate

and/or continue, at the risk of the trust estate aiid

as loni^ as the trustee may deem advisable, any and

all j)ropei'ty and/or business which the trustee ma\

receive [bl] hereunder, whether or not the same

are or is permissible by law as investment for trust

funds, oT' the trustee may sell, exchange or dispose

of the same. To partition, divide and/or subdivide.

To rent and/or lease for a term of ninety-nine (f)9)

vears oi* for anv lesser term or for anv term which

shall oi* may last or extend foi* any tei-m beyond

or after tlie ternunation of this trust, and to such

lessee or lessees and foi' such rents and u]>on sucli

covenants, agi'eements, provisions, conditions and

stipulations as the trust(*(» may deternune. To im-
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prove tlie property of the trust estate and/or repair

and/or keex) in good order any and all improvements

on the property of the trust estate, and to remove,

substitut(% alter and/or repair any improvement on

any such property and/or add any improvement

thereto. To borrow from time to time such sum

or sums of money as the trustee may deem best to

meet any cost or expense of the administration or

execution of this trust if the trustee has not suffi-

cient funds available of the trust estate to meet any

such cost and/or expense. To fix the rate of in-

terest and other terms of any such loan and to pay

such interest on any such loan and to secure any

such loan by mortgage, deed of trust, pledge or other

lien upon or transfer of real, personal and/or mixed

property of the trust estate or any part thereof. To

loan the trustee's own funds to this trust at ])re-

vailing rates of interest, if such loan be necessary

to meet any cost and/or expense of the administra-

tion and/or execution of this [()2] trust and the

trustee has not sufficient funds available of the

trust estate therefor, any such loan with srich in-

terest thereon to be a first lein on the whole of the

trust estate and the gross income therefrom and to

be first re])aid out ol* the gross income and/or ])rin-

cipal of the trust estate. To in such maimer and
upon sHch terms as to the trustee shall seem best

make all ('()ni|)r()mises and/or settlements which flu*

trustee may (leeiii necessary or proper as to any
claim, question, matter or thing which may arise

during oi* in the (execution of this trust. To have
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respoc'tinu: bonds, sliaics of (•(H'])()Tnto stocic htkI

otluM- sccui'ities, whctliiM* similar or dissimilar, all

the rii2:hts, powers and privilei^es of an owner, in-

cliidini;-, thoiiuh without limiting; the Toi-euoinu',

hokliniT securities in the trustee's own name or
cry

otherwise, voting, giving proxies, payment of ealls,

assessments and otlier sums deemed hy tlie ti-ustee

expedient for the protection of tlie interests of the

trust estate, exchanging securities, selling oi' exer-

cising stock subscription or convei'sion rights, ])ar-

ticipating in foreclosures, reorganizations, consoli-

dations, mergers, licjuidations, pooling agreements

and voting trusts, and assenting to corj)orate sales,

leases and encumbrances; the trustee, however, to

assume to be under no personal liability in respect of

any such bonds, shares and/or other securities at

anv time held hereunder. To reimburse the trustee

from the income and/or ])i*inci])al of the trust instate

for any such liability or expense incui'red by the

[()3] ti-ustee by reason of the trustee's owneishii)

and/or holding of any property received and/or

held in this trust. All discreticms in this trust con-

ferred upon the trustee shall, unless specifically

limited, be absolute and uncontrolled and their ex-

ercise conclusive on all persons intei'ested in this

trust or the tiust estate. The powers and discre-

tions of the trustee enumerated herein are not to

be construed as a limitation upon the trustee's gen-

eral powers and discretions but Ww trustee in addi-

tion tlieretn is vested with and shall have. Ini* tlie
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fii]| duration of this trust, as to the trust estate,

tlie inconu^ therefrom, and in the execution of this

trust, tlie same and all tlie powers and discretions

that an absolute owner of property has or may

have.

ARTICLE II.

The whole title, legal and equitable, in fee, to the

trust estate, is and shall be vested in the trustee as

such title in the trustee is necessarv for the trus-

tee^s due execution of this trust. The beneticiaries

hereundei' take no estate or interest therein and

their interests hereunder are personal property

only consisting- of the right to enforce the due per-

formance of this trust.

ARTICLE III.

From the gross income of the trust estate and /or,

if it be necessary, from the trust estate, the trustee

shall first pay and discharge when due and pay-

able any and all taxes, assessments and other

charges imposed by [04] public authority on the

trust estate or any part thereof, and may also first

pay and discharge when due and payable any and

all reasonable costs, expenses, charges and liabilities

necessarily ex])ended or incurred by the trustee in

connection with tlu* collection, care, administration,

managem(»nt or distribution of the trust estate

and/or any part thereof and/or any income there-

from and/or the protection of the trust estate

and/or any pai't thereof and/oi' this trust and/or
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its defense ai^aiiist lei^al, (H[nital)le and/oi' otlier

attack, and also, if the trustee is a corporation

and/or a person or persons other tlian said (leorge

S. (iayh>rd and/or Gertrude IT. Gaylord above

named (the word '' corporation'' including a na-

tional haidving association) reasonable fees or com-

pensation foi* the services of the trustee in the ad-

ministration of this trust.

ARTICT.E IV.

Tlie entire net income received from tlio tmist

estate and available for distribution shall be [)aid

and distributed by the trustee, either monthly, quar-

terly or semiamuially as the circumstances and con-

dition of the trust estate will most conveniently

permit, but in any event annually, to Margaret

Gaylord Ruppel and Gertrude Gaylord (who are

the daughters of said George S. Gaylord and Ger-

trude H. (laylord above named, the said Margaret

Gaylord Ruppel having been born on the 10th day

of November, 1904, and the said (irertrude Gayloid

having [65] been born on the 31st day of May,

1916) and the survivor of said daughters Margaret

Gaylord Ru])pel and Gertrude Gaylord, share

and share alike if both of them be then living; pro-

vided, however, that in the event of the death of

either said Mai'garet Gaylord Ruf)f)el oi- GeitTude

Gaylord prior to the termination of this trust leav-

ing surviving her any lawful issue, then the ^\\i\vv

of the net income of the trust estate which said

Margaret (iayloi'd Ruppel or Gertrude Gaylord so
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dying would otherwise be entitled to receive and

have paid to her if she had continued to live, shall

be paid to such lawful issue of her as long as such

lawful issue shall continue to live during the ex-

istence of this trust, such issue to take by right of

representation and per stirpes and not per capita.

While any beneficiary of this trust is a minor or

otherwise legally incapacitated to handle personally

any of the net income of the trust estate payable to

him or her, then the same or any part thereof may
by the trustee be paid to such beneficiary's duly

appointed guardian or guardians, if any. Any part

of the net income of the trust estate w^hich the

trustee would otherwise pay as in this Article IV
above provided directly to any beneficiary of this

trust and/or his or her guardian or guardians, if

any, may, in the sole judgment and discretion of

the trustee, instead of such direct pa^Taent by the

trustee, be a])plied by the trustee to the use and/or

for the proper care, maintenance and/or support

and/or education [66] of such beneficiary.

ARTICLE V.

This trust shall ipso facto cease and terminate

upon the happening of either of the following

events, whichever shall first liap])en: the attahi-

ment of the age of thirty (30) years by said

Gertrude Gaylord or her death ])rior to her at-

taining such age of thirty (30) years.
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AHTICLK VJ.

rpon till* teriniiiation of this ti'ust as horeinabove

in Article \'^
])]'()vided, all of tlie trust estate then

in the i)ossession or under the control of the trustee

as the same then exists, shall immediately vest in

and be delivered, paid, conveyed, assigned and

transferred bv tlie trustee unto said Marsraret Gav-

lord Ru])])ei' and Gertrude Gaylord or the sur-

vivor of them livin<z: at the time of said termina-

tion of this trust, share and share alike, however,

if both of them shall then be living; provided, how-

ever, that in the event of the death of either of

them prior to said termination of this trust leav-

ing her surviving at the time of said termination

of this trust lawful issue, then the share of the

trust estate which said Margaret Gaylord Ruppel

or Gertrude Gaylord so dying would have taken

hereunder if she had been living at the time of

said termination of this trust shall, upon said

termination of this trust, immediately vest in and

be delivered, paid, conveyed, assigned and trans-

ferred unto her said lawful issue, such lawful issue,

however, to take per stirpes and by right of rei)re-

sentation and not [67] per capita. In the event

that upon the termination of this trust as hereiti-

above in Article V provided there shall thou be

living neither said Margaret Gaylord Ruppel hot-

said (iertrude Gaylord nor any lawful issue of

either of them, then u])on said termination of this

trust all of t\w trust estate then in the possession
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or under the control of the trustee as the same then

exists sliall innnediately vest in and be delivered,

paid, conveyed, assigned and transferred unto said

Gertrude H. Gaylord, the wife of said George S.

Gaylord.

ARTICLE VII.

Every beneficiary of this trust is hereby re-

strained from in any manner anticipating, impair-

ing, encumbering, alienating and/or disposing of

his or her right, interest and/or estate, or any there-

of, in and/or to any principal and/or income of

the trust estate, and is without power so to do, nor

shall any such right, interest and/or estate be

subject to any liability or obligation of him or her

or to any judgment, attaclunent, garnishment, ex-

ecution, process of law, transfer by operation of

law, bankruptcy proceeding or claim or demand of

any creditor or other pei'son than the beneficiary

named. All pa\^nents, deliveries and distributions

to be made under the provisions of this trust, un-

less in this declaration otherwise expressly pro-

vided, shall be payable, deliverable or distributable

and only be made directly and personally to the

beneficiary [r)8] or benificiaries concerned and upon

his, her or their personal receipt therefor aiul not

otherwise, which personal recei])t shall be a con-

dition ])recedent to the making of any such ])ay-

ment, delivery or distribution.



Cnmm'r of Tufrrnal 1\( venue 71

Kxhibit B— (Continued)

ARTICLK \'II1.

In niakinii- any payment, distribution or delivery

of any part of the i)rin('ipal of the trust estate the

trustee sliall make all divisions, j)artitions, allot-

ments and distributions to effect such payment, de-

livery or distribution as and according to such

method or procedure as the trustee may in the sole

judgment and discretion of the trustee deem

proper, and any and all acts of the trustee in de-

termining the relative values of the property of the

trust estate for the puri)Ose of such division, paiti-

tion, allotment, distribution and/or payment shall

be conclusive on all persons interested therein. The

trustee shall also make such conveyances, assign-

ments and transfers and execute such writings and

instruments as may be necessary to confirm in the

payee, deliveree or distributee hereunder title and

possession to the part of the principal of the trust

estate so f)aid, delivered or distributed.

ARTICLE IX.

In the event that any })rovision or provisions of

this instrument or trust is or are, or is or are ad-

judged by a court of competent jurisdiction to be

for any reason invalid or unenforceable, then the

remainder hereof, dis- [69] regarding such pro-

vision or })rovisions, shall subsist and be carried

into effect. The invaliditv of anv use or trust

herein declared, if ever decreed by a court of coin-

I)etent jurisdiction, shall not vitiate such as are

valid.



72 George S. Gaylord vs.

Exhibit B— (Contimied)

ARTICLE X.

Said (Jeorge S. Gaylord and Gertrude H. Gay-

lord, his wife, or either of them, shall have the

right at any time, with the written consent of

the trustee but not otherwise, to add to this trust

othei* property which, upon acceptance thereof by

the trustee, shall become a part of the trust estate

to be held in trust for the uses and purposes set

forth in this instrument and upon all of the terms

and conditions hereof.

ARTICLE XL

Said George S. Gaylord and Gertrude H. Gay-

lord, his wife, or either of them, shall have the

riglit at any time to resign as trustee of this trust

by signing an instrument in writing declaring that

they or he or she (as the case may be) so resigns

as the trustee of this trust and acknowledging the

execution of such instrument before a notary public

or other oiBcer authorized to take acknowledgments,

which acknowledgment shall be certified so as

to entitle the same to be recorded, and by recording

such instrument in tlie office of the Countv Re-

corder of tlie County of Los Angeles, State of

CaliCoriiia. Said instrument in writing of such

resignation shall be (effective u])on and as of the

time of such rcM'oi'dation. In the event of the death

of eitluM* said [70] (^icorge S. Gaylord or Gertrude

H. Gaylord, or liis or her resignation as trustee of

this trust, or his or her inability or inca})acity to
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act as such trustee, then the other one of said two

])ers()ns, viz., (leorge S. Ciaylord and Clertrude TI.

Gavlord, shall act and be entitled to act as trustee

of t!ii- trust inid as such trustee shall have all

rights, ])owers, authority, discretion and exemptions

in this instrument provided for the trustee of this

trust. Said George S. Gavlord shall have the T'ii2^)it

by an instrument in writing signed by hini, and

acknowledged by him before a notary public, or

other officer authorized to take acknowledgments,

vrliich acknow^ledgment shall be certified so as to

entitled the same to be recorded, and recorded in

the office of said County Recorder, to aj)point the

successor or successors as the trustee (whether one

or more) of this trust in the event that neither of

the twn> original trustees of this trust, viz., said

George S. Gaylord and Gertrude H. Gaylord, is

acting as tlie trustee. In the absence of such ap-

pointment by said George S. Gaylord, said Ger-

trude H. Gaylord shall have the right by an instru-

ment in wi'iting signed by her and acknowledged

by her before a notary public, or other officei* an-

tliorized to take acknowledgments, and certified so

as to entitle the same to be recorded, and recorded

in the office oC said County Recorder, to appoint

such successor or successors as the trustee (whether

one or [71] more) of this trust in the event that

neither of the two original trustees of this trust, viz.,

said G(H)i-ge S. (iaylord and Gertrude 11. Gaylord, is

acting as the trustee. In the event of the (h^atli

of said George S. Gaylord or his resignation as
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trustee of this trust, or his inability or incapacity

to act as such trustee, and of the death of said Ger-

trude H. Gaylord, oi* her resignation as the trustee

of this trust, or her ina])ility or incapacity to act

as such trustee, then, in any such event and in the

absence of any such a])pointment by said George

S. Gaylord or Gertrude H. Gaylord of the succes-

sor or successors as such trustee, The Northern

Trust Company, of Chicago, Illinois, any successor

and/or assign of said corporation whether by way

of consolidation, merger, transfer of trust business,

conversion into a state bank or otherwise, shall ipso

facto succeed and act as the trustee of this trust.

ARTICLE XII.

The word ''trustee' as used in this instrument,

means, unless otherwise ex])ressly indicated, not

only said first named trustee George S. Gaylord

and Gertrude H. Gaylord and the survivor of them,

but as well their successor or successors or the suc-

cessor or successors of either of them as trustee oi*

trustees (as the case may be) of this trust, the sing-

ular mimber including the ])lural where necessary.

No bond or bonds of other security whatever shall

ever be [72] required of the trustee for the perform-

ance of any duty or trust hereunder.

In Witness Whereof said (^leorge S. Gaylord and

Gertrude II. Gaylord as trustee have set their

hands and seals to this instrument this 7th day

of November, 19o5, at l^asadena, California.
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Executed in (^luulrupliccite.

(Seal) GEOHCiE S. GAYLOHD
(Seal) GERTRUDE H. GAYl.ORD

State of California,

County of Los Angeles—ss.

On this 11th day of December, 1935, before me
J. C. Huinj)hreys, a Notary Public in and for said

County of Los Angeles, State of Califoniia, resid-

ing therein, duly commissioned and sworn, per-

sonally appeared George S. Gaylord and Gertrude

H. Gaylord, his wife, ])ersonally known to me to

be the persons whose names are subscribed to the

within and foregoing instrument, and acknowledged

to me that they executed the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal in said county

the day and year in this certificate first above

written.

(Notarial Seal) J. C. HUMPHREYS
Notarv Public in and for the Countv of Los An-

geles, State of California. [73]

State of California,

County of Los Angeles—ss.

Before me, the undeisigned authority, a Notary

Public in and for Los Angeles County, California,

on this day personally appeared George S. Gay-
lord and (ierti'ude H. Gaylord, his wife, both known
to me to bo tlie persons whose nanjes are subscribed

to the foregoing instrument, and acknowledired to
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me that they each executed the ^ame for the pur-

poses and consideration tlierein expressed, and the

said Gertrude H. Gayh:)rd, wife of the said George

S. Gaylord, having been examined by me privily

and apart from her husband and having the same

fully explained to her, she, the said Gertrude H.

Gaylord, acknowledged such instrument to ])e her

act and deed, and she declared that she had will-

ingly signed the same for the ])urposes and con-

sideration therein ex})ressed, and that she did not

wish to retract it.

Given Under My Hand and Seal of Office, this

6th day of January, 1938.

(Notarial Seal) J. C. HUMPHREYS
Notary Public in and for I^os Angeles County,

California

My conrunission expires June 29th 1939 [74]

EXHIBIT C

DECLARATION BEING PART OF A CER-
TAIN DECLARATION OF TRUST DATED
NOVEMBER 7, 1935.

Know All Men I>y These Presents:

That Wliereas the undersigned, George S. Gay-

lord and Gertrude H. Gaylord, his wife, of the City

of Pasadena, in the County of Los Angeles, State

of California, do in and by an instrument of even

date herewith entitled Declaration of Trust certifv

and declare and in and by said instrument have
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certified and declared tliat they liold and shall

and will hold the following described personal

property, to-wit: seven thousand (7,000) shares ot*

the common capital stock of Marathon Paper Mills

Company, a Wisconsin corporation, of the par value

of Twenty-five Dollars ($25.00) per share, and any

and all proceeds thereof, In Trust, Nevertheless,

for the uses and purposes and upon the terms and

conditions set forth in said Declaration of Trust,

reference to which Declaration of Trust is hereby

made for further particulars thereof; Now, There-

fore, said George S. Gaylord and Gertrude H.

Gaylord do further certify and declare that the

trust created and provided for in said Declaration

of Trust was always intended and is intended by

said trustors and trustees, George S. Gaylord and

Gertrude H. Gaylord, to be and is and shall alw^ays

be absolutely irrevocable and that this further

declaration of said undersigned is and is intended

to be and shall always be [75] a part of said Decla-

ration of Trust and is and is intended to be and

shall always be taken with and construed as a part

of said Declaration of Trust the same as though

this present declaration had been physically incor-

porated in said Declaration of Trust.

In Witness Whereof, said George S. Gaylord and

Gertrude H. Gaylord, said trustors and trustees,

have set their hands and seals to this instrument

as of this 7th day of November, 1935, At Pasadena,

Califoi-nia.

Executed in Quadruplicate.

(Seal) GEORGE S. GAYLORD
(Seal) GERTRUDE H. GAYLORD
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State of California,

County of Los Angeles—ss.

George S. Gayloi'd, bein^^ first duly sworn, de-

poses and says that he is the George S. Gaylord

named in the foregoing instrument and that he has

read and understands the same and that all state-

ments made in said instrument are and each of

said statements is true and correct.

GEORGE S. GAYLORD

Subscribed and sworn to before me this 27th day

of March, 1940.

(Notarial Seal) J. C. HUMPHREYS
Notary Public in and for the County of Los Ange-

les, State of California. [76]

State of California,

County of Los Angeles—ss.

Gertrude H. Gaylord, being first duly sworn, de-

poses and says that she is the Gertrude H. Gaylord

named in the foregoing instrument and that she has

read and understands the same and that all state-

ments made in said instrument are and each of said

statements is true and correct.

GERTOUDE H. GAYLORD

Su})S('ribed and sworn to before me this 27th day

of Mai'ch, 1940.

(Notarial Seal) J. C. HUMPHREYS
Notary Public in and for the County of Los An-

geles, State of California.
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State of California,

County of Los An^j^oles—ss.

On tliis 27th day of March, 1940, before nie, J. C.

Humphreys, a Notary Public in and for said County

of Los An2:eles, State of California, residing there-

in, duly commissioned and sworn, personally ap-

peared George S. Gaylord and Gertrude H. Gay-

lord, his wife, personally knowii to me to be the

persons whose names are subscribed to the within

and foregoing instrument, and acknowledged to me
that they executed the same. [77]

In Witness Whereof, I have hereunto set my
hand and affixed my official seal in said county the

day and year in this certificate first above written.

(Notarial Seal) J. C. HUMPHREYS
Notary Public in and for the County of Los An-

geles, State of California.

State of California,

County of Los Angeles—ss.

Before me, the undersigned authority, a Notary

Public in and for Los Angeles County, California,

on this day personally appeared George S. Gaylord

and Gertrude H. Gaylord, his wife, both known to

me to be the persons whose names are subscribed to

the foregoing instnmient, and acknowledged to me
that they each executed the same for the purposes

and consideration therein ex))ressed, and the said

Gerture H. Gaylord, wife of the said George S.

Gaylord, having been examined by mc privily and
apart from her husband and having the same fully

explained to her, she, the said Gcrtrud(^ H. Gay-
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lord, acknowledged such instrument to be her act

and deed, and she declared that she had willingly

signed the same for the pur- [78] poses and con-

sideration therein expressed, and that she did not

wish to retract it.

Given Under My Hand and Seal of Office, this

27th day of March, 1940.

(Notarial Seal) J. C. HUMPHREYS
Notary Public in and for the County of Los An-

geles, State of California.

My Commission Expires June 26, 1943. [79]
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Exlii)3it ])— (Coiitimied)

COMPUTATION OF AMOUNT OF NET
GIFTS FOR YEAR CS

1. Amount of p:ifts for year other than

charitable, etc., gifts (item c, sched-

ule A) $125,278.08

2. Amount of charitable, public, and

similar gifts for year (item c, sched-

ule B) 50.00

3. Total amount of gifts for year

(item 1 plus item 2) $125,328.08

4. Amount of charitable, public, and

similar gifts for year (item c, sched-

ule B) 50.00

5. Specific exemption claimed (not ex-

ceeding $50,000, less total amount

of specific exemption claimed for

preceding years) 50,000.00

6. Total deductions (item 4 plus item 5) 50,050.00

7. Amount of net gifts for year (item 3 minus

item 6) $ 75,278.08

[80]

COMPUTATION OP TAX

1. Amount of net gifts for year (item 7, above) $ 75,278.08

2. Total amount of net gifts for preceding years

(item b, schedule C) 1st sup. Int. 2.97 0.00

3. Total net gifts (item 1 plus item 2) $ 75,278.08

4. Tax (•om])Uted on item 3

5. Tax (M)iiiputed on item 2

6. Tax on net gifts for year (item 4 minus

item 5) $ 2,531.27
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Exhibit D— (Continued)

AFFIDAVIT

I swear (or aflRrni) that this return, including the accom-

panying schedules and statements, if any, has been examined by

me, and to the best of my knowledge and belief, is a true, cor-

rect, and complete return for the calendar year stated, pur-

suant to the Gift Tax Act of 1932, as amended, and the regula-

tions issued thereunder, and no transfer required by said law

and regulations to be returned other than the transfer or trans-

fers disclosed herein under schedules A or B was made by me
(the donor) during said calendar year.

G. S. GAYLORD
(Signature of donor/executor)

Sworn to and subscribed before me this 3rd day of Feb-

ruary, 1936.

(Notarial Seal) ALICE F. eJACKSON
(Signature and title of officer admin-

istering oath)

[81]

SCHEDULE A.—(JIFTS DURING YEAR OTHER THAN
CHARITABLE, PUBLIC, AND SIMILAR GIFTS

Description of gift, motive, donee's

Item name and address, and relation- Date of Value at

No. ship to donor Gift Date of Gift

5000 Shares of common stock of $125,000.00

Marathon Paper Mills Co. of OK
Wausau, Wis., to a trust for

benefit of Margaret G. Rup-

pel and (Jertrude Gaylord

my daughters Nov 7 1935 c25

1 5 room residence 1015 Davis 3000. mo
St., (ilendale, Calif., assessed

by county tax appraiser at

$1200.00 1935: Tract 5()S(;

as j)er book 110, Pages 63-

64 map of Los AngeU^s

County June 11 '35 R clOO
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P]xliil)it J)— (CoiitiinuHl)

Schedule A— (Continued)

Description of gift, motive, donee's
Item nanie ami address, and relation- Date of Value at
No. ship to donor Gift Date of Gift

10 Shares Latisteel Corp. 1310 1000.00

No E. Foothill Blvd., Pasadena,

data Calif., new cor])oration

SWE 100.00 par. 1000.00 repre- SWE
sents amount paid in on

above stock Dec 12 1935

1 Northwestern Mutual Lite

Ins. Co. policy 653962, see

attached Dec 13 '35 1800.06

1 Northwestern Mutual Life

Ins. Co. policy 912S51, see

attached Dec 13 '35 1499.33

1 Northwestern Mutual Life

Ins. Co. policy 2037662, see

attached Dec 13 '35 7662.85

1 New York Life Ins. Co. pol-

icy 6175331, see attached Dec 10 '35 315.84

All above In^surance policies

conveyed to (iertrude H.

Caylord, my wife, Marj^aret

G. Ruppel and Gertrude
Gaylord, my dau<?hters, share

and share alike or to the

survivors.

(a) Total $140,278.08

(b) Less total exclusions not exceeding $5,000 for

each donee (except future interests) 15,000.00

(c) Included amount of gifts for year other than

charitable, etc., gifts $125,278.08
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Exhibit D— (Continued)

SCHEDULE B.—CHARITABLE, PUBLIC, AND SIMILAR
GIFTS DURING YEAR

Item Description of gift, name and address of Date of Value at

No. donee, and character of institution Gift Date of Gift

Community Chest of Pasadena Calif July 1935 $50.00

(a) Total $

(b) Less total exclusions not exceeding $5,000 for

each donee (except future interests)

(c) Included amount of charitable, public and sim-

ilar gifts for year $

SCHEDULE C—RETURNS, AMOUNTS OF SPECIFIC EX-
EMPTION, AND NET GIFTS FOR PRECEDING
YEARS (Subsequent to June 6, 1932)

[Followed bv printed form not filled in)

[82]

Northwestern Mutual Life Insurance Company—face of pol-

icy $2500.00, issued March 2, 1906, #653962 net cash value De-

cember 13, 1935, $1800.06 paid up as to premiums. Straight

Life.

Xorlhwestern Mutual Life hisurance Company—face of pol-

icy $3000.00, issued February 1, 1912, #912851 net cash sur-

render nalue December 13, 1935 $1499.33 paid up as to pre-

miums. Straight Life.

Northwestern Mutual liilV Insurance Company—face of pol-

icy $50,000.00, issued Dec 1, 1927 #2037662 net cash surrender

value Decembci- Vl 1935, $10,930.94 less loan on policy $3267.09

e(pials net value $7662.85 premiums $2131.00 Straight Life.

New York Life Insurance Company— face of policy $8415.00

issued July 28, 1!)17 #6175331 net cash surrender value De-

cember 10, 1935. $5145.84 less loan against same $4830 ecpials

$3L5.84 net value. Straight Life.

^Vll values furnisluMl by Insurance Cos. [S3l
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Exhibit E— (Continued)

COMPUTATION OF AMOUNT OF NET

GIFTS FOR YEAR CS

1. Amount of gifts for year other than

charitable, etc., shifts (item c, sched-

ule A) $40,000.00

2. Amount of charitable, public, and sim-

ilar gifts for year (item c, sched-

ule B)

3. Total amount of gifts for year (item 1 plus

item 2) ..._ $40,000.00

4. Amount of charitable, public, and

similar gifts for year (item c, sched-

ule B)

5. Specific exemption claimed (not ex-

ceeding $50,000, less total amount of

specific exemption claimed for preced-

ing years) $40,000.00

6. Total deductions (item 4 plus item 5) 40,000.00

7. Amount of net gifts for year (item 3 minus

item 6) ^ $

[84]
COMPUTATION OF TAX

[Followed by printed form not filled in]

AFFIDAVIT

I swear (or affirm) that this return, includinjij the accom-

panying schedules and statements, if any, has been examined

by me, and to the best of my knowledge and belief, is a true,

correct, and complete return for the calendar year stated, i)ur-

suant to the (Jift Tax Act of 1932, as amended, and the regula-

tions issued thereunder, and no transfer required by said law

and regulations to Ikj returned other than the transfer or trans-

fers disclosed herein under schedules A or B was made by me
(the donor) during said calendar year.

GERTRUDE II. (;AVL()RD
(Signature of donor/executor)



90 George S. GayJord vs.

Exhibit E— (rVmtinued)

Sworn to and subscribed before me this 3rd day of February,

1936.

(Notarial Seal) ALICE F. JACKSON
(Signature and title of oflReer admin-

istering oath)

AFFIDAVIT

I swear (or affirm) that I prepared this return for the per-

son named herein and that this return, including the accom-

panying schedules and statements, if any, is a true, correct, and

complete statement of all the information respecting the donor's

gift tax liability of which I have any knowledge.

G. S. GAYLORD D
(Signature of person preparing return)

Sworn to and subscribed before me this 3rd day of February,

1936.

(Notarial Seal) ALICE F. JACKSON
(Signature and title of officer admin-

istering oath)

[85]

SCHEDULE A.—GIFTS DURING YEAR OTHER THAN
CHARITABLE, PUBLIC, AND SIMILAR GIFTS

Description of gift, motive, donee's

Item name and address, and relation- Date of Value at

No. ship to (ionor Gift Date of Gift

2000 Shares of Common Stock of

Marathon Paper Mills Co. of OK
Wausiiu Wis Nov 7 1935 $50,000.00

at 25

Data submitted

Geo. S. (iaylord F. B.

X ref. donee

says 7000 shs?
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Exhibit E— (Continued)

Schedule A.— (Continued)

(a) Total $50,000.00

(b) Less total exclusions not exceeding $5,000 for

each donee (except future interests) 10,000.00

(c) Included amount of gifts for year other than

charitable, etc., gifts $40,000.00

SCHEDULK B.—CHARITABLE, PUBLIC, AND SIMILAR
GIFTS DURING YEAR

Description of grift, name and ad-
Item drei«s of donee, and character of Date of Value at

N'o. In.stltution Gift Date of Gift

None $

(a) Total $

(b) Less total exclusions not exceeding $5,000 for

each donee (except future interests)

(c) Included amount of charitable, public, and sim-

ilar gifts for year $

SCHEDULE C—RETURNS, AMOUNTS OF SPECIFIC EX-
EMPTION, AND NET GIFTS FOR PRECEDLNG
YEARS (Subsequent to June 6, 1932)

Amount of Amount of

Calendar Collection District in which Prior Specific Net
Year Return was fllftd Exemption Gifts

None $ $

(a) Total amount of specific ex-

emption claimed for preceding

years $.

(b) Total amount of net gifts for

preceding years

[86]
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EXHIBIT F

SHOWING COST OP MARATHON PAPER

MILLS COM. STOCK

Menasha Printing and Carton Co.

Value March 1, 1913 $350,000.00

July 1, 1917 invested 152,500.00

Less—Preferred stock sold July 1917 20,000.00

$482,500.00

Received for 3,357 shares Menasha Printing and Car-

ton Co. stock, securities of Marathon Paper Mills

Co., as follows:

$1,038,000.00 par 51/2% Bonds $ 1,038,000.00

6,728 shares common stock at 130.30 876,658.40

$ 1,914,658.40

$1,038,000.00 equals 54.21% of total received

$ 876,658.40 equals 45.79% of total received

45.79% of $482,500.00 equals $220,936.75 or original

cost of 6,728 shares of common stock or $32.84 per

share.

Stock was divided four for one, making original cost of

present common shares $8.21 per share.

[87]

EXHIBIT G

MEMORANDUM SHOWING HOW VALUE
OF STOCK OF IMARATHON PAPER
MILLS COMPANY, OWNED BY GEORGE
S. GAYLORD, IS ESTABLISHED

This stock originated with various investments

in Menasha Carton Company, a cori)oration, which

was merged August 1917, with Menasha Printing

Company to foiin the Menasha Printing & Carton

Company. The basis for the new securities issued
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in tills merger was the aeiual value of physical as-

sets of the merged eomj)anies which were appi'aised

at $18(i,(K){).00 for the Meiiasha Carton Comi)any,

and $774,000.00 for the Menasha Printing Company.

Conunon stock in the amount of $500,000.00 par

value and preferred stock or bonds in the amount

of $4()0,000.00 par value were issued by the new

company. As the new securiti(^s were issued foi*

physical assets only, the par value of the stock and

bonds issued does not reflect the fair market value.

The fair market value includes goodwill valued

inideT- ordinai'v circumstances bv taking the average

earnings for a number of years just ])rior to date

value is to be determined. As the Menasha CartoTi

Company is the Comi)any in wiiich Mr. (xaylord's

holdings originated, and on wdiich the value of his

holdings in Marathon Paper Mills Com])any de-

pended, it becomes necessary to arrive at the value

as of August lf)17 of his interest in that company

as his basis for his Marathon Paper Mills Company

stock.

Due to the entry of the Tnited States in war in

1917, business in most every line had increased

materially over the preceding years and the vahu*

of the business could not be [88] calculated on the

basis of the prior years. More weight necessarily

had to be criven to the preseiit and future, j)aT'ticu-

larl\' when a business had just started a few veai*s

prior to that time. Market quotations for stocks

generally had reached a very high level by August

1917. The earnings of Menasha Carton Company,

Menasha Printing Company and the consolidated
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company, ()])taiiied from old records of the com-

'])anies show a very ra])id rise starting in 1917,

which continued tln^ough the subsequent years,

su])stantiating the value existing in 1917. These

earnings are as follows:

Menasha Menasha Consolidated

Carton Company Printing Company Company

1915 $29,369.09 $ 99,889.97 $

1916 28,225.90 286,271.56

1917 (a) 56,220.99 (b) 303,236.91

1918 297,825.12

1919 232,595.87

(a) Seven months only—same basis for twelve months

—

$96,378.84

(b) Includes $38,289.80 Carton Company profits for five

months.

Tax payer believes that the 1917 earnings of the

Carton Company capitalized at ten per cent reflect

correctlv the fair market value of the stock of that

company establishing the basis of his stock in Mara-

thon Paper Mills Company although subsequent

earnings of the new company are much greater.

The rate per share of Marathon stock is arrived by

using the value of Marathon Carton Company stock

as of August 1, 1917, based upon earnings for the

first seven months of that year ca])italized at 10%
as follows: [89]

Value of Carton (Company stock, Aujrust 1917.. $963,788.40

G. S. (Jaylord's share—337/726 $447,378.40

Additional amount paid for shares in new cor-

poration iri2,161.11

Total basis !,!)()() shares Menasha Print injr & Car-

ton (Jo. and !!)() shares of preferred stock (or

bonds) 599,539.51
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Less—prefen-ed stocks (or hoiuls) sold 19,000.00

Net value of stock (averap:e per share

$206,104) $580,530.51

[90]

COMPUTATION OF BASIS OF MARATHON PAPER
MILLS COMPANY STOCK

Value of Mi'iiasha Carton (.'ompaiiy stock Aut^ust

1917, based upon earnings of Carton Co. seven

months of 1917 $963,788.40

G. S. (iaylonl share (337/726) 447,378.40

Additional amount paid to acquire 1060 shares of

common and 190 shares of preferred (also referred

to as bonds) Menasha Printing and Carton Co 152,161.11

599,539.51

Less—value allocated to preferred stock or bonds

(later retired) 19,000.00

Net value of common stock (1960 shares) 580,539.51

Value per share $296,194

Deduct cost of sales to employees prior to January

1, 1925—185 shares at $296.194 54,795.89

Net value of 1,775 shares. 525,743.62

Stock dividend (1-2-25) 100%—reduces value per

share to $148,097, and increases number of

shares to 3,550.

Less—Cost of

—

350 shares exchanged for 432 shares

Robert (iaylord. Inc. (1-2-25)—
350 shares at $148.097 $ 51,833.95

195 shares sold 10-5-25 and 4-1-26 at

148.097 28,878.92 80,712.87

Remaining value for 3,005 shares

($148,097 per share) 445,030.75
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Add—352 shares acquired (8-24-27) from C. W.
Oaylord for 432 shares of Robert (xaylord. Inc.

(value based upon value of 3357 shares o^vned

after this was acquired, all of which was ex-

changed for $1,914,658.40 in stock and bonds of

new corporation—352/3357 of $1,914,658.40 200,762.51

Cost of Marathon stock and bonds 645,793.26

[91]

Bonds 54.21% of $645,793.26 or $350,084.53

Stock 45.79% of $645,793.26 or $295,708.73

Basis for each share

—

$295,708.73 -- 6728 = 43.952 per share

Stock split—i for 1 December 2, 1929, reducing

price to $10,988 correct basis for all shares sold by

George S. Gaylord in 1935, 1936, 1937, 1938 and all

excepting last 100 shares sold in 1939, and for all

shares sold by Gertrude H. Gaylord acquired by

gift from George S. Gaylord, 2-9-32 and for all

shares sold by the trustees out of the trust estate

acquired from George S. Gaylord and Gertrude H.

Gaylord in 1935. The last 100 shares acquired by

George S. Gaylord was purchased at $17.00 per

share.

Note—Stock transactions prior to consolidation

with Marathon l^aper Mills Co. are set forth in

Revenue Agents report dated January 20, 1941, on

George S. Gaylord in Exhibit A.

[E]Kl(n-sod] : U.S.B.T.A. Filed Nov. 10, 1941.

[92]
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\;V\\\v of Board and (\uisr.]

ANSWER

The Coniniissioner of Internal Revenue, by liis

attorney, J. P. Weneliel, Chief Counsel, J^urc^au of

Internal Revenue, for answer to the ])etiti()n of the

above-named taxpayer, admits and denies as fol-

lows:

1 and 2. Admits the allegations contained in

l)aragraj)hs 1 and 2 of the petition.

3. Admits that the taxes in controversy are in-

come taxes for the calendar years 1936, 1937, 1938

and 1939; denies the remainder of the allegations

contained in paragraph 3 of the petition.

4. (I) to (LII), inclusive. Denies the allega-

tions oi error contained in paragra])hs (J) to

(LII), inclusive, of paragraph 4 of the petition.

5. (a) The respondent admits that as of

November 7, 1935, the petitioner, George S. (iay-

lord, and liis wife, [93] Gertrude H. Gaylord, ex-

ecuted a certain declaration of trust in which they

named themselves as ''trustee" (sic) and their two

daughters, Margaret Gaylord Ruppel and Gertrude

Gaylord, as beneficiaries, and in the event of the

death of either or both of them during the existence

of the trust, the issue of either or both of them, as

the case might be, due to the death of one or both

of the tii'st-named beneticiaries.

Respond(»nt also admits that the trust embraced

the propei'ty substantially oi* the kind and amount

described by the petitioner, but because respondent

dons not know as a matter of fact whether or not it
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was recorded in the places and under the circum-

stances stated by the petitioner, and does not know
as a matter of fact whetlier or not the purported

gift tax returns were filed and gift taxes paid there-

on in the manner and form related by petitioner,

and does not know as a matter of fact whethei*

the other matter and things related by petitioner

existed, happened or were done in the manner and

at the time stated by the petitioner in said sub-

paragraph (a) of paragraph 5 of the petition, the

respondent therefore, for lack of information suffi-

cient ui)on the basis of which to form a belief as

to the truth or accuracy thereof, denies each and

every allegation contained in said subparagraph (a)

not expressly admitted. Furthermore, respondent

denies that the trust dated November 7, 1935,

created by the petitioner was an irrevocable trust.

[94]

(b) Denies the allegations contained in sub-

paragraph (b) of paragraph 5 of the petition.

(c) Res])ondent admits that the two named

beneficiaries of said trust, Margai'et Gaylord Ruf)-

y)el and Gerti'ude Gaylord Bruce (named in said

declaration of trust as Gertrude Gaylord), are the

daug]itei-s of the petitioner, George S. Gaylord,

and said Gertrude H. Gaylord, liis wife, and that

said Margaret Gaylord Ru])])el was boi'u on Novem-

ber 10, 1904, and said Gertrude (iayloid I'riK^^ \v;;s

])orn on May 31, 191(), i\m\ tliat eacli of said bene-

ficiaries has lawful issue now living. Re])ondent

also admits that said Mai'garet (laylord Ruppel has

two children now living, to-wit, a daughter, Haibara
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Bruiiker, who was born October 14, 1925, and a son,

Robert J>runker, born June )>, 1928. It is furtlier

admitted tliat said Gertrude (Jaylord 13ruce lias one

child, to-wit, a daughter, Ann Bruce, born A})ril 20,

1938. For lack of information sufficient u})on the

basis of w^hich to form a belief as to the truth or

accuracy of the remaining allegations of said sub-

paragraph (c) of paragraph 5 of the petition, re-

spondent denies the same.

(d) Denies the allegations contained in sub-

paragraj)h (d) of paragraph 5 of the petition. [95]

(e) For lack of information sufficient upon the

basis of which to form a belief as to the truth or

accuracy of sub])aragraph (e) of paragraph 5 of

the petition, respondent denies the same.

(f) Denies the allegations contained in sub-

paragraph (f) of paragraph 5 of the petition.

(g) For a lack of information sufficient upon the

basis of which to form a belief as to the truth or

accuracy of subparagraph (g) of paragraph 5 of

the petition, respondent denies the same.

(h) and (i). Denies the allegations contained

in subparagraphs (h) and (i) of paragraph 5 of the

petition.

(j) (1) and (2). Denies the allegations con-

tained in subparagraph (j), and subsections (1)

and (2) thereof, of })aragraph 5 of the petition.

(k) Denies the allegations contained in sub-

paragraph (k) of paragraph 5 of the f)etition.

(1) Admits that in or about March, 1938, the

petitioner, George S. Gaylord, iii his individual

ca])acity, and his said wnfe, Gertjude H. (Jaylord,
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ill bei' iiidividul and personal capacity, for the here-

tofore mentioned trust, by its trustees George S.

Gaylord and Gertrude H. Gaylord, purchased each

an undivided one-third interest in business property

situated in the City of Santa Monica, California,

consisting at the [96] time, of land improved with

a storeroom building occupied by several different

tenants holding under separate rental contracts or

leases, and admits that during said year that the

building was acquired the above-described owners

thereof demolished and razed the old building and

commenced the erection of the new building, but de-

nies that the petitioner and his co-owners, as lie al-

leges, did not contemplate and intend at the time of

the purchase of said property of said property to

demolish the old building.- that was thereon and to

erect in the place thereof a new buihling.

(m) Admits that the petitioner, George S. Gay-

lord, acquired a so-called ranch neai* Carmel, Cali-

fornia, pari: of which was devoted to a pear orchard

containing several hundred trees. For lack of in-

formation sufficient upon the basis of which to form

a belief as to the truth or accuracy of the remaininiv

allegations of said subparagra])h(m) ol* paragra])h

5 of the petition, res])ondent denies the same.

f). Denies each and every allegation contained

in the petition not hereinbefore specifically ad-

mitted or denied. [97]
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Wherefore ii is prayed that tlie determination

of tlie Commissioner be approved.

(Sioiied) .1. P. WENCHEL
EAT

Chief Counsel,

Bureau of Internal Revenue.

Of Counsel:

ALVA C. BATRD,
Division Counsel.

FRANK T. HORNER,
B. M. COON,

Special Attorneys,

Bureau of Internal Revenue.

BMC/fmt 12/3/41

[Endorsed] : U.S.B.T.A. Filed Dec. 9, 1941. [98]

United States Board of Tax Appeals

Docket No. 109273

GERTRUDE H. GAYLORD,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
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PETITION

The above named ])etitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of internal Revenue in his notice of

deficiency LA:IT:90I):PB, dated Sep. 17, 1941, and

as a basis of her proceeding alleges as follows:
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1. The petitioner is an individual with her resi-

dence at No. 639 Rosemont Avenue, Pasadena, Cali-

fornia. The returns for the periods here involved

were filed with the Collector for the Sixth District

of California at Los Angeles, California.

2. The notice of deficiency (a copy of which is

attached and marked Exhibit A) was mailed to

the petitioner on the 17th day of September, 1941.

3. The taxes in controversy are income taxes

for the calendar years 1936, 1937, 1938 and 1939

and in the amount of $8,043.63.

4. The determination of tax set forth in said

notice of deficiency is based u|)on the following:

errors: [99]

(I) The Commissioner of Internal Revenue

(hereinafter for brevity referred to as ''Commis-

sioner'') erred in deternuning that there was or is

an income tax liability of the petitioner in the sum

of $1,133.38 or any other sum or amount whatsoever

other than $49.03 on or with res])ect to the oi' any

income of the petitioner for the year 1936.

(II) The Conunissioner erred in determinini;*

that there was or is a deficiency of $1,087.40 or any

other sum or amount whatsoever in excess of $49.0!^>

in or with resf)ect to any such tax liability or tliat

there was or is any deficiency or unpaid tax or lia-

bility therefor of the petitioner on or with resi)ect

to her income for the year 1936 otluM* than $3.0.").

(III) The Co!]Hnission(M- erred in determining

that there* was oi* is an income tax liability of the

])etitioner in the* sum of $14,627.77 or any otlu^r
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sum (H- amount wliatsoc^vci- on oi- with respect to

the or any income of the ])etitioiier tor the* year

1987.

(IV) The Commissioner erred in determininc^

that tliere was or is a deficiency of $4,925.01 or any

other sum oi' amount whatsoever in or with respect

to any such tax liability or that there was or ii5 any

deficiency or unpaid tax or liability therefor of the

petitioner on or with respect to her income for the

year 1937.

(V) The Commissioner erred in determinini^

that there was or is an income tax liability of the

petitioner in the sum of $32.51 or any other siun or

amount whatsoever on or [100] with respect to the

or any income of the petitioner for the year 1938.

(VI) The Commissioner erred in determining

that there was or is a deficiencv of $32.51 ot* anv

other sum or amonut whatsoever in or with respect

to any such tax liability or that there was or is any

deficiency or unpaid tax or liability therefor of the

petitioner on or with respect to her income for the

year 1938.

(VII) The Commissioner erred in determining

that there was or is an income tax liability of the

petitioner in the sum of $3,381.23 or any other sum

or amount whatsoever on or with respe(*t to the or

any income of the petitioner for the year 1939.

(VIII) The Conunissioner erred in determin-

ino- that there was or is a deficiency of $1,998.71 or

any other sum or amoimt w^hatsoever in or wnth

resepct to any such tax ]ial)ility or that th(»re was

or is anv deficiencv or u]n)aid tax (U* lia!)ilitv thei'e-
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for of the petitioner on or with respect to her in-

come for the year 1939.

(IX) The Commissioner erred in determining

that there was or is a total liability of $19,174.89

or any other- siun or amount whatsoever of the peti-

tioner on or with respect to her income in or for

the years 1936, 1937, 1938 and 1939 or any thereof.

(X) The Commissioner erred in determining

that there was or is a total deficiency of $8,043.63

or any othei* sum or amount whatsoever on or witli

respect to the income [101] taxes or any income tax

or income tax liability of the ])etitioner on or with

respect to the income of the i3etitioner for the years

1936, 1937, 1938 and 1939 or any of said years.

(XI) The Commissioner erred in determining

or holdng that the net income as adjusted for the

taxable years 1936, 1937, 1938 and 1939 or for

any of said yeai's or any net income for said years

or any thereof of the trust created by the declara-

tion of trust dated November 7, 1935, made hy

George S. Gaylord and his wife Gertrude II. Gay-

lord, of which trust the ])etitioner and her said

husband are first named ti'ustees and their two

daughters Margaret Gaylord Ruppel and Gertrude

Gaylord (now Gertrude Gaylord Bruce) are two of

the beneficiaries of said trust, constitutes or con-

?d:ituted or is or ever was income^ of the ])etitioner

and hei* said husband or of eithcu- of tbeiu ^.s

grantors or grantor under the ])rovisions of Sec-

tion 22(a) j^nd/or Section 1()6 ol* tlie Hevemu^ Acts

of \\YM\ ;uul 1938 and oi* tlu^ sanu» sections of the

Tntc^rual Reveiuie Code or under any of said ])r(^-

visions, or othei'wise, or at all.
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(XII) The Coininissioner erred in detenniiiing

or holdiiiu' that 2/7tlis or any othei* ])art of the net

income oi' said trust as adjusted for each of tlic

years 1936 to 1939, iiielusive, or for any of said

years, or any net income of said tnist should be

inchuled in ihe recomputation or computation of

the petitioner's taxable net income for the years

1936 to 1939, inclusive, or for any of said years.

(XIII) The Commissioner erred in determin-

ing or [102] holding that for the purpose of com-

puting the capital gains realized by said trust in

the years 1936, 1937, 1938 and 1939 or in any

of said years or the capital gains allegedly

realized by the petitioner in the years 1936, 1937,

1938 and 1939 or anv of said vears from the sale

of shares of the common capital stock of Marathon

Paper Mills Company the statutory basis for com

puting gain or loss on each sucli sale was or is

$2.83542 per share instead of $8.21 per share as

stated in the income tax returns of said trust filed,

and in determining the statutory basis for comput-

ing gain or loss on each such share to be any sum

or amount whatsoever less than $10,988.

rXIV) The Commissioner erred in determining

or holding that for the purpose of determining the

statutory basis for computing gain or loss on each

or any such sale the fair market value of \\w 435

shares or any mniibei* of shares of the conniion

stock of Menasha Pi-inting and Carton Company

received i)\ said (ieorge S. Gavlord on or about

August 15, 1917, ()r of any of said shares, in ex-



106 George S. Gaylord vs.

chano'e for stock of Menaslia Carton Company was

or is i^lOO.OO j)er share or any other sum or amount

whatsoever less than $296,194 per share.

(XV) The Commissioner erred in determining

or holding that while said George S. Gaylord's

statutory basis for gain or loss upon the sale or other

disposition of the bonds and stock of Marathon

Paper Mills Company received by him on or about

October 31, 1927, in exchange for 3357 shares of the

common stock of Menasha Printing- and Carton

Company is the same as liis basis in the shares

given in that exchange, [103] such basis should ])e

apportioned 53.967% to the bonds and 46.033% to

the stock received in that exchange or should be

apportioned at any other ])ercentage than 54.21%

to the bonds or than 45.79% to the stock received

in that exchange.

(XVI) The Commisioner erred in determining

(see Adjustments To Net Income Taxable Year

Ended December 31, 19:>(), in said notice^ of deti-

ciency) that there was or is additional income in the

amount of $12,601.08 or any other sum or anu^unt

whatsoever other than $84.78.

(XVII) The Conunisioiu'r erred in determining

(See under same heading in said iK^tice) that there

was or is income from trust in llu^ amount of ^Vl.-

516.30 or any other sum or anuMint whatsoever.

(XVITI) The C()nunissi(UHM' vvvkhX in detremin-

ing (see Kxj)lanation of Adjustments for taxable

year ended DecembcM* :>!, 193(), in said notice of de-

ficiency) that the portion of the iiu'ome of what
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the CoininissiomM* in his siiiil notice of (l<*tici(*ney

refers to as the ^'Claylord Trust'' lield to be UixabU'

to the petitioner was or is $12,r)l().30 or any other

sum or amount whatsoever, and in deteritiinin.i;- that

any i)ortion of the income of said Oaylord Trust

is taxable to the petitioner.

(XIX) The Commissioner erred in determin-

ing (see said Kxplanation Of Adjustments in said

notice of deficiency) that there was or is addition

to income by increase in ca])ital gain in amount of

$(),749.r)0 or any otlier sum or amount w^hatsoever

and in determinini^- that there was or is anv addi-

tion to income by or because of any increase in capi-

tal gain [104] and in determining that there was

any increase in capital gain in any sum or amount

whatsoever.

(XX) The Conmiissioner erred in detennin-

ing that the net income of the trust was or is $43,-

807.0.*^ or any other sum or amount wliatsoever in

excess of $87,357.53.

(XXI) 11ie Commissioner erred in determin-

ing that 2/7ths or $12,516.30 or any portion or

amount of the net income of said trust was or is

taxable to the petitioner.

(XXII) The Conunissioner erred in determin-

ing (see Computation Of Tax Taxable Year Knded

December 31, 193(), in said notice of deficiency) that

there was or is net income adjusted or otherwise in

the sum of $13,878.16 oi* anv othei* sum or amount

whatsoever in excess of $1,361. S() or a balance (sui*-

tax net income) in the sum of $i:5,87S.l() or any

other siun or amount whatsoever in excess of $1,-
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361.8(i or net income subject to normal tax in the

sum of $13,578.16 or any other sum or amount what-

soever in excess of $1,225.67.

(XXIII) The Commissioner erred in determin-

ing (see said Computation Of Tax in said notice of

deficiency) that there was or is a normal tax at 4%
on $13,578.16 or on any sum or amount whatsoever

in excess of $1,225.67, or a normal tax of $543.13 or

any othei' sum or amount whatsoever in excess of

$49.03, or that there was or is surtax on the sum of

$13,878.16 or on any other sum or amount whatso-

ever, or surtax in the amount of $590.25 or any

other sum or amount whatsoever, or that the correct

or any income tax liability of the peti- [105] tioner

on or with respect to her income for the calendar

year 1936 was or is $1,133.38 or any sum or amount

whatsoever in excess of $49.03, or that there is any

deficiency of income tax in the amount of $1,087.40

or any other sum or amount whatsoever in excess

of $3.05.

(XXIV) The Commissioner erred in determii^.-

ing (see Adjustments To Net Income Taxable Year

Ended December 31, 1937, in said notice of defi-

ciency (tliat there was or is additional income and

unallowable deduction or additional income oi' un-

allowable deduction in the sum of $13,120.08 or any

other sum oi* amount whatsoever, or that there was

or is income from trUvst taxable to petitioncM* in the

sum of $9,449.31 or aiiy otluM- sum or amount what-

soever, oi* that tliei'e was or is Ccipital uain of .4^3,-

3S5.f)9 or any other sum or amouiil whatsoever by

way ol* additional income, or that there was or is
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total net income or total net income adjusted of

$();),! H2.26 or any other sum or amount wliatsoever

in excess of $50;]26.96.

(XX\') The Connnissioner erred in determin-

ing (see Explanation Ot Adjustments for taxable

year ended December 31, 1937, in said notice of de-

ficiency) that $9,449.32 is taxable to the petitioner

as income of said Gaylord Trust and in determining

that any income of said Gavlord Trust is taxable to

the petitioner.

(XX^^I) The Commissioner erred in determin-

ing (see said Explanation Of Adjustments on said

notice of deficiency) that there was or is addition

to income of said trust by increase in capital gain in

the sum of $2,57().80, or by any increase [10()] in

any capital gain or in any sum or amount whatso-

ever, and that the net income of trust as adjusted

or otherwise was or is $33,072.58 or any sun] or

amount whatsoever in excess of $30,498.78.

(XXV^II) The Commissioner erred in deter-

mining that 2/7ths or any part of the net income

of said trust was or is taxable to the j)etitioner or

that the sum of $9,449.31 or any other sum or

amount whatsoever of the net income of said trust

as adjusted or of any net income of said trust or of

any income of said trust was or is taxable to the

petitioner.

(XXVII 1) The Commissioner ei-red in delcr-

miiiinu' (see Computation ()\' Tax Taxable Yea?'

Ended December 31, 1937, in said notice of defici-

ency) that the petitioner's net income i'oi- ov with
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respect to the calendar year 1937 as adjusted or

otherwise was or is $63,162.26 or any other sum or

amount whatsoever in excess of $50,326.96 or that

the bahmce (surtax net income) was or is $63,162.-

26 or any other sum or amomit whatsoever in ex-

cess of $50,326.96 or that the net income subject to

normal tax was or is $62,862.26 or any other sum

or amount whatsoever in excess of $50,026.96.

(XXIX) The Commissioner erred in determin-

ing (see said Computation Of Tax in said notice

of deticiency) that petitioner was or is liable for

normal tax at 4% on $62,862.26 or any other sum or

amount whatsoever in excess of $50,026.96 or that

the petitioner w^as or is liable for normal tax in the

amount of $2,514.49 or any other sum oi* amount

whatsoever in excess of $2,001.08 or that the peti-

tioner is liable for surtax on $63,162.26 or on any

other sum or amount whatsoever [107] in excess of

$50,326.96 or that there was or is surtax in the

amount of $12,113.28 or any other sum or amount

whatsoever in excess of $7,701.68 or that the correct

income tax liability was or is $14,627.77 or any other

sum or amount whatsoever in excess of $9,702.76 or

that there is deficiency of income tax in the amomit

of $4,925.01 or any other sum or amount whatsoever

or that there is any deficiency in any amount what-

soever for or with res])ect to anv tax on anv income

of the ])(»titioner f'oi*, in or with I'espect to the year

1937.

(XXX) The Commissioner erred in determin-

ing (see Adjustments To Net Income Taxable^ Year
Ended Decc^mber 31, 1938, in said notice of defi-
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ciency) that there was ur is additional iiicoinc and

unallowable deductions or additional income oi- any

unallowable deduction or deductions in the total sum

of $18,77f).91 or any other sum oi- amount wliatso-

ever in excess of $466.)35 and in (U'terminin^- that

there was or is ijicome from trust taxable to \wX\-

tioner in the sum of $7,229.86 or any otliei* sum or

amount whatsoever or any income from any trust

taxable to the petitioner, and in determinim;- thiit

there was or is any long-term cai)ital s^ain in the

sum of $(),007.59 or any other sum or amount what-

soever taxable as additional income to the petitioner,

and in determininu" that loss in the amount of .^5,-

07b.ll or any part thereof should be disallowed.

(XXXI) The Commissioner erred in dc^termin-

ing that there was or is net income in the amount of

$11,042.79 or any other sum or amount whatsoever.

[lOS]

(XXXII) The Commissioner erred in det(M-

minin<i' (see Explanation Of Adjustments for Tax-

able Year Ended December 31, 1988, in said notices

of deficiency) that $7,229.86 or any part thereof or

any other sum or amount whatsoever is taxable to

the petitioner as income of said Gaylord Trust, and

in detei'mininii' that any income of said (Jaylnrd

Trust in or for the calendar year 19:>8 is taxable to

the petitioner, and in determining' that the deduetion

of $ir),899.8f) for amount distributable to benefici-

aries or any |)art of said sum or amount should be

disallowed, and in detei-nn'in'nfr that there was or is

increase in lon^-tei'm ca])ital uain in the sum (»!'
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$2,687.29 or any increase in any capital gain in

any sum or amount whatsoever, and in determining

that tlie loss of $5,076.11 claimed by the petitioner

or any part thereof should be disallowed, and in

determining that the net income of trust as adjusted

was or is $25,304.53 or any other sum or amoimt

whatsoever in excess of $1,641.27.

(XXXIII) The Commissioner erred in deter-

mining that the petitioner was liable for 2/7ths or

any proportion or part whatsoever of the income of

said Gaylord Trust for, in or with respect to the

calendar year 1938, or that 2/7ths or any proportion

whatsoever of the income of said trust was or is the

portion of the petitioner or that the petitioner was

or is liable for $7,229.86 net income of said trust or

any part thereof or any income from said trust.

(XXXIV) The Commissioner erred in deter-

mining or holding (see said Explanation Of Adjust-

ments in said notice of deficiency) that no deductible

loss w^as sustained by [109] reason of the demolition

of the building in Santa Monica, California, re-

ferred to in the return of income of said trust for

the calendar year 1938 and referred to in said

notice of deficiency and that no deductible loss in the

sum of $5,076.11 was sustained by said trust by rea-

son of the demolition of said buildinf2- in said vear.

(XXXV) The Commissioner erred in determin-

ing (see said F^xplanation Of Adjustments in said

notice of deficiency) that tlu^ amount of $5,076.11

d(!ducte(l in the ])etitioner's retui-n of hei- income^

for the calendni' year 1938 as rei)resenting her pro-

l)ortionate share of loss sustained in that vear bv
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reason of the voluntaiy deniolitiuii ul' i\ l)uii(li]ii;'

in Santa Monica, California, slionld be disallowed.

(XXX\'l) The Commissioner erred in deter-

minini^- (see Computation Of Tax Taxable Year

Ended December 31, 1938, in said notice of defici-

ency) that tliere was or is net income adjusted or

otherwise in the sum of $903.11 or any othei* sum

or aniou!it whatsoever or that there was or is a

balance (surtax net income) in the sum of $903.11

or any sum or amount whatsoever or that there

W71S or is net income subject to normal tax in the

sum of $812.80 or any other sum or amount wdiat-

soever.

(XXXVII) The Commissioner erred in deter-

mining^ (see said Computation Of Tax in said notice

of deficiency) that there was or is normal tax at

49c on $812.80 or on any other sum or amount what-

soever or normal tax in the sum of $32.51 or any

other sum or amount whatsoever or correct or other

or any income tax liability in the sum of $32.51 or

in any [110] other sum or amount whatsoever or

any deficiency of income tax in the amount of $32.-

51 or any other sum or amount wdiatsoever.

(XXXVIII) The Commissioner erred in detcM-

minini;- (see Adjustments To Net Income Taxable

Year Ended December 31, 1939, in said notice of de-

ficiency) that there was or is additional income and

unallowal)l(' (hvluctions or additional income oi* nny

unallowable deductions or deduction in the sum of

$10,780.59 or any smn or amount whatsoever in ex-

cess of $835.78 or that there w^as or is income from

ti'ust taxable to the petitioner of $7,201.17 oi' any
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other Slim or amount whatsoever or any income from

any trust whatsoever taxable to the petitioner or

that tliere was or is long-term capital gain of $1,-

o43.64 or any other sum or amount wiiatsoever, or

that storm loss of $1,400.00 or any ])art thereof

should be disallowed, or that there was or is net

income adjusted or otherwise of $26,492.30 or any

other sum or amount whatsoever in excess of $16,-

547.49.

(XXXIX) The Commissioner erred in deter-

mining (see Explanation Of Adjustments for tax-

able year ended December 31, 1939, in said notice

of deficiency) that $7,201.17 of the income of said

Gaylord Trust or any part of said sum or of any

income of said trust was or is taxable to the peti-

tioner, and in determining that deduction of $22,-

465.39 for amount distributable to beneficiaries or

any part of said simi should be disallowed, and in

determining that there was or is increase in long-

teim capital gain in amount of $1,074.92 or any other

sum or amount wOiatsoever or any in- [111] crease

in any long-term capital gain whatsoever, and in

determining that the net income of trust as adjusted

was or is the sum of $25,204.12 or any other sum or

amount whatsoever in excess of $1,663.81.

(XL) The C(mimissioner erred in determining

(see said Explanation Of Adjustments in said no-

tice of d(»ficiency) that 2/7ths or any part or ])or-

tion of the net or any income of said Gaylord Trust

was or is taxable to ihv petitioner and in determin-

ing that $7,201.17 or any part thereof was or is tax-

able to the j)etitioner.
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(XLl; 'I'lic
( 'omniissioiKM* erred in deteiiniii-

ing (see said Explanation Of Adjnstnients in said

notice of defieieney) that the dednetion (M" .t2,( if)! ).()()

taken and (dainied by the ])etitioner in Ikm* retiiin

as representing her one-lialf of a h^ss of $5, :]()(). (JO

winch resulted from destruction by storm of oiiia-

mental trees on residence })roj)erty owned ])y the [)e-

titioner and her husband George S. (laylord should

be disallowed and in allowing ordy $1,250.00 of said

deduction of $2,650.00 so taken and claimed by the

petitioner.

(XLII) The Conunissioner erred in (h^teiinin-

ing (see Computation Of Tax Taxable Yeai* Ended

December 31, 1939, in said notice of deficiency) that

net income adjusted or otherwise was or is $20,-

492.30 or any other sum or amount whatsoever in

excess of $16,547.49, and in determining that there

was or is balance (surtax net income) of $20,492.30

or anv other sum or amount w^hatsoevcM* in excess of

$lf),547.4f), and in determining that net income to

normal tax was oi* [112] is $26,192.30 or any other

sum or amount whatsoevei- in excess of $16,247.49.

(XLIII) The Conunissioner erred in deteiinin-

inir (see said Computation Of Tax in said notice (d'

deficiency) that there was or is normal tax at 4%
on $2f),192.30 oi* on any other sum or amouTit what-

soever in excess of $1(),247.49 or that there was or

is normal tax <d' $1,047.()9 or any other sum or

amount whatsoevei- in excess of $649.90 oi- tliat there

was or is sui'tax on $26,492.30 oi- on any other sum

or aiiiount whatsoever in excess of $1(),5l7.lf) or that
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there was or is surtax oi' $2,333.54 or surtax in any

other sum oi* anioiuit wiiatsoever in excess of $732.-

62 or tliat there was or is correct or other or any

income tax liability in the sum of $3,381.23 or any

other sum or amount whatsoever in excess of $1,-

382.52 or that there was or is any deficiency of in-

come tax in tlie sum of $1,998.71 or any other sum

or amount wiiatsoever.

5. The facts upon which the petitioner relies as

the basis of this proceedinii: are as follows:

(a) The trust mentioned and referred to in said

notice of deficiencv and which is sometimes described

in said notice as the Gaylord Trust was and is a

trust originally created and provied for in that

certain dechiration of tnist dated the 7th day of

November, 1935, wherein said George S. Gaylord

and his said wife, the petitioner, Gertrude H. Gay-

lord are named and referred to as trustees, wliich

said declaration of trust was recorded September

28, 1937, in the office of the County Recorder of Los

Angeles County, California, in Book 15288 at [113]

Page 94 of Official Records of Said County. Said

declaration of trust was also filed for record in the

office of the Clerk of the County Court, Cameron

County, Texas, on the 29th day of January, 1938,

and i-ecoi'ded February 1, 1938, in DimmI Record of

said county. Volume 277 on pages 593-9, aiid was

also filed Inr I'ecord in the office of the Clerk, (^ouTity

Court, Hidalgo County, Texas, March 18, 1938, and

recorded March 24, 1938, in Volmne X, j)ages 594-

600, of the Miscellaneous Recoi'ds of said County,

and was also filed foi- I'eccnd in tlu* offiee of the
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<'(nmty Clerk, Wnwv County, l\'Xa.-», Junr 22, iy:]8,

and rcfordiHl June 2^, 1938, in Deed Heeords of said

eonnty in Vi)ln!ne 282 on page KH), and was also

filed for reeord in the offiee of the County Clerk, Jim

Wells County, Texas, Deeeniber Ki, 19:58, and r-

^•orded December 2JJ, 1938, in Deed Records of said

rounty in Volume 64 on pages 348-355. Attached

liereto, marked Exhibit H, and hereby referred to

and mad(» a part hereof is a full and true copy of

said declaration of trust and reference is herebv

made to said declaration of trust for all particulars

thereof and of the trust therein provided for. Said

trust and declaration thereof are and have always

been absolutely ii*revocable and unchangeable by

said George S. Gaylord and Gei*tiude H. Gaylord

or bv either of them or bv anv other i)erson or

pai-ty whomsoever, and there is not and has never

been any power or revocation, change or modifica-

tion of said trust or of any ])rovision thereof ^ v-

served in any manner either in said declaration of

trust or otherwise to said George S. Gaylord and

Gei-trude H. Gaylord or either of them oi- to any

other person or party whomsoever, in con- [114]

nection with the creation of said trust and as a i»art

of the same* transaction said George R. Gaylord

made and personally signed and executed under his

oath a gift tax retui-n for the calendai- year 1935,

on P\)rm 7()f) Treasury Department Interna! Hcv-

emie Service, which said return was so verified by

him under date of February 3, 193(), l>efore Alice

F. Jackson, a notaiy public in and foi* the County

of Los Aiurt*le.s, State of California, and tiled in th(»
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office of the United States Collector of Tiitt'inal

Revenue at Los Angeles, California, on March 10,

19:]6. Said return included and covered said George

S. Gaylord 's contribution to said trust of the 5000

shares of the common ca])ital stock of Marathon

Paper Mills Company mentioned in said declaration

of trust. In said return said George S. Gaylord de-

clared that the gift represented by said contribution

was made ''By the creation of an irrevocable trust

for the benefit of another'' and there was at the

same time filed in said office with said return and as

a part thereof a copy of said declaration of trust.

George S. Gaylord u])on so filing his said retuni,

wath said copy of said declaration of trust, with

said Collector of Internal Revenue, and at the same

time the return was so filed, paid a gift tax in the

amount of $2,581.27 on gifts referred to in said

return and which included the said George S. Gay-

lord's gift of said 5000 shares to said trust. There-

after and undei* date of December 28, 1936, the said

George S. Gaylord ])aid to said Collector an addi-

tional gift tax of $90.05 assessed on said return.

Attached hereto, marked Exhibit 1), and hereby in-

ferred to and made a ])ai't licreof is a c()]\v of said

gift tax return. [115] Similarly in connection with

the creation (d* said ti-ust and as a part of the same

transaction said Gertrude H. Gaylord made and

pei'sonally signed and executed under Ium* oath a

gift tax return lor the calendar year 1935 on Foi'm

709 Treasui-y 1 )ef)a]'tTnent Internal Revenue* Ser-

vice, which said ictnrn was so verilied hv Ium* uiider
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(late of Si*j)t('inl)rr .1, IJJot), brtorc Alice F. Jack.-'ui,

a notary jnihlic in and foi* tlu» Comity of T^os An-

geles, State of (*alir»'i Ilia, and tiled in the ofliee of

>n\i\ Colleetoi- on Maivli 10, 1!K](). Said retnrn in-

(duded and covered said Gertrude 11. (layhnd's

eontribution to said tiiist of 2()()() shares of the

eoinniou capital sUn-k of Maratlion Pajier Mills

('onipaiiy mentioned in said deidaiation of trust.

In said I'eturn said Gertrude 11. (iaylord similarly

de(dared that the gift represented by said contribu-

tion was made ''By the creation of an ii revocable

trust lor the benefit ol' another", and there was at

the same time tiliMl in said office with said return

and as a pai't thereof a copy of said declaration of

trust. Attached hereto, maiked p]xhibit E, and

hereby referred to and made a part hereof is a copy

of said 2:ift tax return of said Gertiude II. Gay-

lord. The only trust to which said gift tax icturns

could ()]• did i-ef(M' was said ti-ust so oriuinally cre-

ated by the hereinbefore mentioned declaration of

ti-ust. Long before any (iuesti<m, issue or contro-

versv was raised bv an\ tax authoritv resi)ecting

said trust said George S. Gaylord and the petitioner,

said Gertrude H. (iaylord, his wife, upon advice of

counsel and out of an abundance of caution, siiz'ued

and executed a cei'tain Declaration l>einu A l*art

Of A Certain Declara- [IKi] tion Of Trust Dated

Novembei- 7, 1!k;.'). whiidi was dated Novenibei- 7,

1935, and was a(d<nowl(Mlu-e(l and swotn to l)\ said

George S. Gaylord and (1( iti'ude 11. (iaylord under

date of March 27, 1!)4(), bd'ore J. C TTum])lireys, a

notai*y public in and toi- the (onnty ol' Los Angeles
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in tlie State of California. Said Declaration Be-

ing A Part Of A Certain Declaration Of Trnst

Dated November 7, 1935, was recorded in the office

of the Connty Recorder of Los Angeles County,

California, on March 28, 1940, in Book 17245 at

Page 350 of Official Records of said county. Attached

hereto, marked Exhibit C, and hereby referred

to and made a part hereof is a full and true copy

of said Declaration Being A Part Of A Certain

Declaration Of Trust Dated November 7, 1935.

Said trust was created under and pursuant to a

mutual understanding and agreement had between

said George S. Gaylord and Gertrude H. Gaylord,

his wife, prior to the execution of the above men-

tioned declaration of trust dated the 7th day of

November, 1935, in and bv which understanding'

and agreement it was understood and agreed by and

between said George S. Gaylord and Gertrude H.

Gaylord tliat if said George S. Gaylord would con-

tribute to an irrevocable trust to be created and

provided for the uses and purposes and upon the

terms and conditions set forth in said declaration

of trust said 5000 shares of the capital stock of

Marathon Paper Mills Company owned by him as

his separate pi'operty, such shares to be a part of

the trust estate to be provided for in said trust,

said Gertrude H. Gaylord would contribute to such

trust as a f)art of such trust estate in trust for the

same uses and purposes and u])(m [117] the same
terms and coiiditions the above mentioned 2000

shares of i\w connnoii capital stock of Mnrathon

Paper Mills ('ompany owned by her as her sepa-
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rato property and that it' she would make tjucb coii-

t7'ihuti(^ii of said 2000 shares so owned by her said

George S. Oaylord would make sueb conti-ibution

of said >}()0() shares so owned by him and that said

trust was to be absolutely and at all times and un-

der all eireunistanees irrevoeable by any j)erson or

party whomsoever oi- whatsoever. Under and pur-

suant to said nmtual understanding and ai^reement

between said George S. Gaylord and Gertrude H.

Gaylord said declaration of trust was executed by

them and he contributed to said trust said 5000

shares and she contiibuted to said trust said 2000

shares. There was a good and valuable considera-

tion passing from her to him for his execution of

said declaration of trust and his contribution of

said stock to said trust and his joining in said

trust. There was likewise a good and valuable

consideration passing from him to her for her execu-

tion of said declaration of trust and her contribu-

tion of her said stock to said trust and her joining

in said trust. Said trust was not created without

a valuable consideration passing to each of the

trustors therein named. At the time said George

S. Gaylord and Gertrude H. Gaylord executed

said declaration of trust and at all times dur-

ing the years 19:5ii, 1937, 1938 and 1939 they had no

knowledge of any law which would make or render

or ))urported to make or render said ti'ust in any

niannei" oi* at any time i-evocable or the iiicome there-

of or any part thereof taxable to the trustors or

either of them. At the time of the execution in [118]

the year 1935 of said declaration of trust and prior
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thereto and at all times since said execution of said

declaration of trust it has alvvavs been the unaltered

and firm nuitual desire, understanding, agreement,

assumption and belief of said trustors and trustees

George S. Gaylord and Gertrude H. Gaylord that

said trust was and is absolutely irrevocable by them

or by either of them or by any person or |)arty

whomsoever or whatsoever at any time or in any

manner whatsoever. At all times since said execu-

tion in 1935 of said declaration of trust said George

S. Gaylord and Gertrude H. Gaylord have acted on

said agreement, understanding, assumption and be-

lief that said trust was so absolutely irrevocable.

No question has ever been raised nor can legiti-

mately be raised now as to the ever unchanged and

firm intent at all times of said George S. Gavlord

and Gertrude H. Gaylord to create ])ursuant to

their mutual understanding and agreement an ir-

revocable trust on the terms, conditions and provi-

sions set forth in said de(*lai*ation of trust. The

intent of said George S. Gaylord and Gertrude H.

Gaylord that the trust created and provided i'oi* in

said declaration of trust should forever be irrev-

ocable preceded the creation of said trust, was

])resent when said trust was formed and has at all

times I'emained the same and unchanged.

(b) None of the in(»ome of or from the trust here-

inbtil'ore mentioned and reiVired to, eithei* t'oi' an\

of the yeai's \\YM\, 1937, 193S or 193f). oi- oth(Mwis(\

is oi- ever has been income of said George S. (la>-

loT'd or said Gei'trude H. Gavlord, his witV, in his oi-
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lior individual or pciisoiial ('n])n(dty, (»j- [11!>] in-

come in wliicli lie oi' slic lias or ever bad any bene-

ficial i-i.ubt, title, interest or estate w iiatsoevei'. Tlic

wbole of tlie net income of and from said tiiist in or

i'or said years HKJ(i, IfKJT, HKJS and VX\^) was tbe

j)ropeii:y of and belonged to and was taxable to

ilarq:aret (laylord Rnpind and Oertrude Gaylord

Ei-uce, the first named beneficiaries in and nnder

said tiust, in equal shares. There is no law or law-

ful or valid i-eunlation whatsoevei* nnder or pur-

suant to which anv of the aforementioned income

can be considered or treated as income of said

Geore:e S. Gaylord and said Gertrude H. Gaylord,

his wife, or either of them, in their resj)ective per-

sonal or individual ca})acities, or under oi* j)ursu-

ant to which they are or either of them is or they

or either of them can be made liable or charged for

or assessed wMtli any income tax on any of said in-

come. T"nd( 1" the law all of said income for in-

come tax puiposes belongs to and is chargeable to

the two first named beneficiaries of said trust, the

above named Maigaret Gayloi'd Ku])p(d and Gert-

rude Gaylord Jiruce, in equal shares, and not to said

George S. Gaylord and said Gertrud(» H. Gaylord,

his wife, or to either of them. There is no provision

for anv aecunnilation of anv of the income of said

trust but all of the income of said trust must be

paid, distributed or applied to oi- for the benefi-

ciaries of said trust, either monthlv, (luaiterlv oi*

semi-nnnually, but iTi any event annually. Neither

said George S. Gavlord noi- his wife (ieitrude II.
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Gaylord ean at any tinio use or enjoy or be c^ntitled

to any of said income or ])artiei])ate therein. [120]

(c) Said two tirst named beneficiaries of said

trust, Mare^aret Gaylord Ru])pel and Gertrude Gay-

lord Bruce (named in said declaration of trust as

Gertrude Gaylord), are the daughters of said

George S. Gaylord and said Gertrude H. Gaylord,

his wife. Said Margaret Gaylord Ruppel was born

on November 10, 1904, and said Gertrude Gaylord

Bruce was born May 31, 1916. Each of said bene-

ficiaries has lawful issue now living. Said Mar-

garet Gaylord Ruppel has two children now li\ing,

to-wit, a daughter Barbara Brunker, who is over

the age of sixteen (16) years, she having been born

October 14, 1925, and a son Robert Henry Brunker,

who is over the age of thirteen (13) years, he hav-

ing been born June 3, 1928. Said Gertrude Gay-

lord Bruce has one child living, to-wit, a daughter

Ann Bruce, who is over the age of three (3) years,

she having been born April 20, 1938. Said Mar-

garet Gaylord Rui)pel and Gertrude Gaylord Bruce

now have and have had at all times since the in-

ce])tion of said trust in 1935 and each of them now
has and at all said times has had present, existing

and equal beneficial interests in said trust and the

estate thereof and are the full ownei-s of said trust,

subject only in the (^vent of non-survival to May
:n, 194() (when said Gertrude (layloid I^ruce will

attain the age of thii'ty (30) years and the ti'ust

then in any case tei'minatcO to being divested in

favor of issue. Said l^nrbara Mrunker, Robert
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Heiirv Ih'inikcr and Aim IJnici' iwv sucli issue now

iving.

(d) Each of said beneficiaries of said trust, Mar-

garet Gaylord Ru})|)cl and (icrtrude (Jaylord

Bruce, rendered and filed [Til] with said CoUector

of internal l\e\enue, at Los Angeles, California,

her individual income tax returns of her income

for said years 193G, 1937, 1938 and 1939, respec-

tivelv, in which returns she included all of her one-

half of the net income of said trust for the aj)-

propriate year, and paid her individual income

taxes on said income.

(e) Said declaration of trust shows on its face

that it was intended to be operative under laws of

jurisdictions other than California. Upon informa-

tion and belief the petitioner alleges that under

the law of every jurisdiction in the United States

outside of the State of California the trust set

forth in said declaration of trust in the form in

wliich the same is set forth was at all times since

the inception of said trust and is absolutely irrev-

ocable. Said trust is also irrevocable under the

laws of the State of California.

(f) During the year 1938 the trustees of said

trust invested over $94,000.00 of the principal or

corpus of said trust in, and by way of purchase of,

certain real prn[)PTty in the State of Texas for said

trust and as a i)art of the estate thereof, which said

real property ever since has been and is now owned

and held by said (reorge S. (laylord and (lertrude

11. (iaylord as trustees of said trust foi- the bene-

fit of said trust and the beneficiari(»s thereof. Tn
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coimeetion with such iiivcstinents and purchases

and the operations of said trustees on behalf of

said trust in tlie State of Texas said declaration of

trust was recorded in the year 1938 in the offices of

the clerks of the county courts of [122] Cameron,

Hidalgo, Potter and Jim Wells Counties, Texas,

respectively, as hereinbefore set forth. Included in

the net income of and from said trust for the years

1938 and 1939 referred to in said notice of de-

ficiency were and are the followins2^ net rents from

said real pro])erty in said State of Texas, to-wit:

In and for said year 1938 $3,859.95 and in and for

said year 1939 $6,370.67. I'pon information and

belief the petitioner alleges that nnder the law of

Texas said trust always was and is irrevocable and

all of said income was and is wholly the ])roperty

of said beneficiaries Margaret Gaylord Rnp{)el and

Gertrude Gaylord Bi'uce, in (npial shares, and that

neither said George S. Gaylord nor his said wife

Gertrude Gayloi'd is entitled to have or enjoy any

of said income.

(g) All of the 7000 shares of the capital stock

of Marathon Paper Mills Com])any, a Wisconsin

corporation, mentioned in said declai*ation of trust

were sold and d(»liver(»d by said trustees in Chi-

cago, Illinois, and/oi* in the State of New York.

XTpon informatioTi and Ix^liiM' ihv ])etition(M' alleges

that said trust always was and is irrevocable^ in flu*

States of Illinois and New Voi'k.

(h) AM of the cash funds of said trust in the

years !!):{(), 1937 and 1938 were ke|)t on deposit in
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the names of said eorge S. (Jaylord and (Sertrude

II. (laylord, as trustees undei* I ^rdai'ation of Tiiist

dated Novenibrr 7, \\)\\'), with ilari'is Trust and

Savings J^ank in Chicago, Illinois, and in the years

1939, 1940 and 1941 all of tli(» hank aceounts of

said trustees, as trustees of said trust, were kej)t

with said Harris Trust and [12:1] Savings Bank in

Chicago, Illinois, and with Hankers Trust Com-

pany, of 1() Wall Street in the City of New York,

in the State of New York.

(i) Said 7000 sliares of tlie ca])ital stock of

Maratlion l^aper Mills Company were acquired

with some bonds in a non-taxable exchange October

31, 1927, in which exchange said George S. (Jay-

lord exchanged 3357 sliares of the stock of Mc^nasha

IVrinting and Carton Com])any (a corporation

merged or consolidated with Marathon Paper Mills

Company October 31, 1927) for 6728 shares of

common stock and $1,038,000.00 (face value) in

bonds of Marathon I^a})er Mills Company. In de-

termining the basis for said 3357 shares of Men-

asha Printing and Carton Company stock used as

the basis for the stock and bonds so acquired in

Marathon Paper Mills Company tlie Conmiissioner

erred by disregarding two impoi-tant transactions,

hereinafter mentioned, affecting tlie basis of this

stock. Cormnencing in 1928 said (leorge S. (iay-

lord sold some of such !)onds so accjuired, using a

basis of $251.99 for each l)ond in i*('])orting such

sales transactions in his suhsecpicTit returns of in-

come for each oi' the Vi^'Avs in which such sales were
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made, that is, 1928, 1929, 19:](), 19:]1, 1932, 1933,

1934 and 1935. This basis was accepted by the In-

ternal Revenue Service upon the examination of

said George S. Gaylord 's income tax return of his

income for the year 1928, in wliicli yc^-ir the first

sales of such bonds were made by him, and said

basis was used thereafter by him in all the afore-

mentioned subsequent returns in rej)orting sales of

such bonds. The [124] basis for the stock so ac-

quired with such bonds was also determined and

shown in the computation of the basis for such

bonds and has been used by said George kS. Gay-

lord in all income tax returns reporting sales of

that stock, that is, in all income tax returns of in-

come for the years 1935 to 1939, inclusive, the last

of such stock having been sold in the last men-

tioned year, that is, in 1939. Attached hereto,

marked Exhibit F, and li(^i'eby referred to and

made a part hereof is a copy (substantially) of the

schedule which was attached to all of said income

tax returns and used in ('omiection therewith and

referred to therein, in which the aforesaid bases

were set forth. These bases so used bv said (feoru'e

S. Gaylord in all income tax retui*ns mad(^ by him

and also the bases detei-mined by the Internal

Revenues Service for th(» Mai'athon PajxM- Mills

Comj)any stock are in (M-ror, principally for the

reason that two important taxable exchang(\s were

not considered by (Mtlicr said (i(M)ri:;e S. (Javlord

or the Internal Iicvenuc Service in ari'ixin.ir at th(»

bases of vainc of snch stocks and bonds, said

(ieori;(' S. (laylord liaxinu failed to consider said
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two oxchanpct's tlirouirli inatlvertencc. Tlicsc two

exchaniros arc as follows:

(1) Oil (»r about .Inly 1, nMT. in the inrrp»r or

coiisoliclatioii ot* Mcnaslia Carton Company ami

Meiiasha Printing!: Company to form Mcnasha

Printinir and Carton Company, said Ceorgc S. Oay-

lord surrendered \V^1 shares of stock owned bv liim

in Menaslia Carton Company and u:ave liis note Tor

$152, 1() 1.11 for 435 shares of the common stock and

190 [125] shares of the preferred stock of the new

corporation, Menasha Printin<]: and Carton Com-

pany. Upon completion of this consolidation or

nierjrcr h(» did not own an interest in tlie new <*om-

pany proportionate to his interest in the merited

or consolidated company prior to sucli mer^ei* oi*

consolidation. The basis upon whicli the (^xclianii^e

of stock in the old corporations for stock '\\\ the

new corporation was made was upon the actual

value of the assets of each of the old companies at

the time of the merger or consolidation. The par

or stated value of the stock in the new corporation

was based sul)stantially upon the par or st<ited

value of the stock of the old companies plus the

accumulated earnini;s to the dale of the consolida-

tion or merger.

(2) On (u- about August 24, 1927, said 0(H)rge

S. Oaylord accjuired 352 shares of Menasha Print-

ing and Carton Company from his brother C. \\

.

Gaylord in exchanu:e for 432 shares of stock of

Robert (Jaylord, Inc. Said (ieoige S. (iaylonl

previously had given to his brother C. W. Oaylord

on or about Octob(>r 5, 1925, 350 shares of stock of
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Menasha Printing and Carton Company in ex-

change for the same 432 shares of stock in Robert

Gaylord, Inc., so returned to C. W. Gaylord on or

about August 24, 1927. These exchanges were tax-

able, although through inadvert(^nce not considered

so by said George S. Gaylord at the times involved,

and the basis for the 352 shares of stock acquired

by him affects the basis of the Marathon Paper

Mills Company stock and its value is determined

by the value placed on [126] stock of Menasha

Printing and Carton Com])any, a party to the tax-

free organization completed in October, 1927. This

value is determined as follows: Said George S.

Gaylord received for 3357 shares of Menasha

Printing and Carton Company stock, which in-

cluded the 352 shares received on or about August

24, 1927, from his brother, the following securities:

1038 51/2% bonds $ 1,038,000.00

6728 shares eominon stock valuod at 130.30

per share 876,658.40

$ 1,914,658.40

337/3357 of this value $l,914,65cS.40 is $200,762.51, the

value of these 352 shares of stock.

Attached hereto, marked Kxhibit G, and herebv

referred to and nvddv a pai't hereof is a copy (sub-

stantially) of a memorandum which was submitted

to the Intc^rnal Reveinie Service showing tlie basis

of the stock accjuired by said (ieorge S. Gayk)rd in

Menasha Printing and Carton Company, based on

the earnings in 1917 of tlu^ McMiasha Carton Com-



CommW of hitcrnal Uivcnnr 131

])aiiy. Attached licri'to, inarkid I'lxhibit II, and

lierebv referred to and made a part hereof, is a

sehedule showing- tlie e()ni])iitation of the basis of

Mai-athon PajxM- Mills stoek based upon the data

set forth in the hei*einb(d'ore referr(»d to Kxliibit

F and Exhibit (K

(j) For tlie puT-pose of eonipiitini;- the capital

gain realized in the years 1936, 1937, 1938 and 1939

from th(^ sale of shares of the common ca])ital stoek

of Marathon Paper Mills Com])any belon.<2:ing to

said trust the statutory basis for computin.12: .c:ain

or loss on each such sale was and [127] is $8.21 per

share as statc^d in the income tax returns filed for

said year and not $2.83542 per share or any sum

or amount less than $8.21 per share.

(k) In March, 1938, said Georii^e S. Gaylord, in

his individual and ])ersonal capacity, and tlie peti-

tioner, his said wife Gertrude H. Gaylord, in lier

individual and personal capacity, and the herein-

before mentioned trust by its trustees George S.

Gavlord and Gertrude PI. Gavlord pu7*chased each

an undivided one-third interest in business j)roj)-

erty situate in Santa Monica, California, consisting

of land ini|)rove(l at the time of said purchase with

a storerooms building then occupied by three dif-

ferent tenants in several tenancies. Fn the latter

I)art of 1938 one of these tenants, r^juiring addi-

tional si)ace, i'e(pi(\sted the owners to build an ad-

dition to the buildiuLi and to do such rc^modeling as

was necessary to meet his re(iuirenients. A contrac-

tor was engaged to give an estimate on the cost of

such work and it was found that considerable ex-
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I)eiiditure would have to bo made to remodel the old

building and the contractor suggested demolishing

the old building and erecting a new ])uilding and gave

said owners his estimates for this work. The latter

then consulted brokers through whom the property

was purchased and were informed as to the rental

value of the |)roposed improvement and as to the

prospect of obtaining new tenants if the then tenants

could not be retained. It was at this time, in 1938,

that the petitioner and her co-ov;ners decided to

demolish the building. [128] At the time the prem-

ises above mentioned were acquired by the peti-

tioner and her co-owners they had no intention of

demolishing the building then on said land.

Wherefore, the j)etitioner prays that this Board

may hear this proceeding and redetermine the de-

ficiency set forth by the Commissioner of Internal

Revenue hereinbefore referred to and determine

that there is no such deficiency of $8,043.63 and that

there is no deficiency in any sum or amount what-

soever in or with respect to the petitioner's income

tax liability for the taxable years 1936 to 1939, in-
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elusive, «»i- any of said years, and for siK*h (»1]hm*

relief as may be j)ro|)er in the premises.

GKRTHrDK IT. (lAVT.ORT)

Post OflRee Address: 639 Hosemont Avenue, Pasa-

dena, California.

THOMAS A. J. DOCKWEILER
whose ])ost office address is 1035 I. N. Xwn Nuys

Buildin<r, 210 West Seventh Stret, Los An-

geles, California.

JAMES W. IIONTEMS
whose post offiet* address is 215 West Sixth Street,

Los Angeles, California.

Attorneys for said f)etitioner.

[129]

State of California,

County of Monterey—ss.

Gertrude IT. Caylord, being duly sworn, says that

she is the petitioner above named: tliat she has

read the foregoing petition and is familiar w ith the

statements contained therein, and that the state-

ments contained thei'ein are true, except those

stated to be upon information and belief, and that

she believes tho^e to be true.

(JERTRUDE IL CAYLOLM)

Sul)S(*ribed and swoi*n to before nic this l!)th day

of November, 1!)4L

(Notarial Seal) R. McKEVEK\ JR.

Notary Public in atid for said (Nanity and State.

My Commission Expires Sc])t. L'L\ IIMJ. [1:^0]
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EXHIBIT A

(Copy)

Treasury Department

Internal Revenue Service

12th Floor,

U. S. Post Office and Court House,

Los Angeles, California

Sep. 17, 1941.

Office of

Internal Revenue Agent in Charge

Los Angeles Division.

LA :IT :90D :PB

Mrs. Gertrude H. Gaylord,

639 Roseniont Avenue,

Pasadena, California.

Madam

:

You are advised that the determination of your

income tax liability for the taxable years 1936 to

1939, inclusive, discloses a deficiency of $8,043.63

as shown in the statement attaclied.

In accordance with the provisions of existing

internal revenue h^ws, notice is hereby given of the

deficiency mentioned.

Within 90 days (not counting Sunday or a legal

holiday in the District of Columbia as the 90th day)

from the date of the mailing of this letter, you may
tile a petition with the riiited States Board of Tax

Appeals for the redetei'mination of the deficiency.

Should you not desire to file a ])etition, you are

re(}uested to execute the enclosed f(U-m and forward
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ii to the Internal Rovrnno Au*(Mit in Chai-uc, Los

Anucles, Calilornia, loi* the attention of LAiConl*.

The siirnintj: and tiling* of this foi-ni will cxjxMlite

the closintj: of your returns hy |>erinittin<:: an (»arly

assessuHMit ot* the detieieney, and will prevent the

accunuilalion ol* interest, since the interest j)eriud

terminates 30 days after filinp: the form, or on the

date assessnieiit is made, wliiclu^vei" is earliei*.

Respeetfully,

GUY T. HKLVERTN(J,
Commissioner.

By (Siirned) (;PX)R(1K I). MARTIN
Internal Revenue Agent in

Charge.

Enclosures

:

Statement.

Form of waiver.

PB:fpc [131]
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STATEMENT
LA:IT:90I):PB

Mrs. Gertrude H. Gaylord,

639 Rosemont Avenue,

Pasadena, California.

Tax Liability for the Taxable Years Ended

December 31, 1936

December 31, 1937,

December 31, 1938,

and

December 31, 1939.

Income Tax

Year Liability Assessed Deficiency

1936 $ 1,133.38 $ 45.98 $ 1,087.40

1937 14,627.77 9,702.76 4,925.01

1938 32.51 0.00 32.51

1939 3,381.23 1,382.52 1,998.71

Totals $19,174.89 $11,131.26 $8,043.63

In making this determination of your income

tax liability, careful consideration has been given

to the report of examination dated December 21,

1940, to your protests dated January 27 and A])ril

21, 1941, and to the statements made at the confer-

ences held on March 31, Mav 1 and Julv 18, 1941.

The net income as adjusted i'or the taxable years

1936, 1937, 1938 and 1939, of the trust created by

declaration of trust executed November 7, 1935 bv

George S. ({aylord and youi'self in wliich you and

your luisl)and are named as grantors and trustees

and your two daughters, Margaret Gaylord Ruppel
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and (uM'tT'udo (lavlord rn'o TiaTiKvl as IxMK^ficiaT'ics, is

fu'ld to eoHstitute iiiconu' to the grantors under the

provisions of sortinn 22(a) and/or section KiG of

the Ht*venue Acts ol* !!).'>() and 19o8 and/or the same

sections of the Internal Revenue Code. Inasnmch

as two-sevenths oi' the total value of tlie j)i()j)erty

transferred to the trust was eontributed i)y you,

that proportion of the net income of the trust as

adjusted for eacli of the years 19^6 to 19)^>f), inclu-

sive, has hee!i included in the reeomputation of your

taxable net income for those years. [132]

For the ])urp()se of computing the capital <iains

realized by you and the Gaylord Trust in the yeai*s

1936, 1937, 1938 and 1939 from the sale of shares

of the common ea])ital stock of Marathon Pa})er

Mills Company, the statutory basis for c()mj)utin<j:

t^ain or loss on each such sale has been determined

to ])e ^2.8:]r)42 ])rv share, instead of $8.21 pci- share

as stated in the income tax returns tiled. For the

pui*])ose of that determination the fair mark(*t

value of 435 shares of connnon stock of Menasha

i^rintinii: and Carton Company received by (ieorge

S. (raylord on or about August 15, 1917 in exchani^e

for stock of Menasha Carton Company is held to be

$100.00 per share. It is lield lint her that (JeorLic

S. Oaylord's basis lor gain or loss upon the sale

or other disposition of the h(»nds and stock of Mara-

thon Paper Mills Company received by him on (•!•

about October 31, lf)27 in exchanuc for 3357 shares

of the common stock of M(»na-ha Miintitiu an<l Car-

ton Comj)any, is the same as his basis in the shares
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given in that exchange, and that such basis should

be apportioned 53.967% to the bonds and 46.033%

to the stock received in that exchange. Your basis

for gain or loss upon the sale or otlier disposition

of the 4,000 shares of the capital stock of Marathon

Paper Mills Company received by you as a gift

from George S. Gaylord on or about February 9,

1932 is the same as that of the donor, as provided

in section 113(a)(2) of the Internal Revenue Acts

of 1936 and 1938 and of the Internal Revenue Code.

A copy of this letter and statement has been

mailed to your representative, Mr. James W. Bon-

tems, 215 West 6th Street, Los Angeles, California,

in accordance with the authority contained in the

power of attorney executed by you and on file with

the Bureau. [133]

ADJUSTMENTS TO NET INCOME

Taxable Year Ended December 31, 1936

Net income as disclosed by return $ 1,277.08

Additional income and unallowable deduction

:

(a) Income from trust $12,516.30

(b) Depreciation disallowed 84.78 r2,601.08

Net income adjusted 13,878.16

Exi)lanation of Adjustments

(a) The j)ortion of tlie income of tlie Gaylord

Trust held to be taxable to you, as stated above, has

been determined to be $12,r)l(i.30, as follows:
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N'ot iiioome ivportod in trust return, form 1041 ^M.Or^l.'y^

Addition to incoiuf

:

Increase iu capital jfain 6,749.00

Xet income of trust as adjusted $43,807.03

Vour portion. 2/7 $12,51(J.30

The increase in capital u'ain in tlie amount of

.i^(),74J).5() is due to the above noted decrease in

hasis of Maratlion Paper Mills Company eommon

stoek from $8.21 per share to $2.83542 per share,

resultinti' in a differenee in realized i^ain, when a|)-

plied to the 4,000 shares of the mentioned stoek

sold by the trust, of $21,498.32, of wliicli 30%, or

$(>,449.50, is taken into aceount under the provi-

sions of section 117(a) of the Revenue Act of 19:>();

the increase is due furthei* to the correction of a

mathematical error of $300.00 made in the trust

return in aj)j)lyin^- the 30% limitation to realized

gain. [134]

(b) The amount of depreciation allowable on

brick veniH'r house is determined to be $815.22, rej)-

resentini^ depreciation at the rate of 21/2% P^i' ^^li-

mmi on $32,b08.80. Since you claimed (l(»j)i'eciation

on this pi-operty in the amount of sf)()().0(), there is

disallowed the amount of $84.78.

COMin:TATI().\ OF TAX

Taxable Voar Ended December 31. 1036

Net income adjusted $13,878.16

Les.H: Pei-sonal exemption (claimed by husband) None

P>;ilance fsurtiix ml income) $13,878.16

i>ess: Karned income credit 300.(X)

Net income subject to normal tax...- $13,578.16
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Normal tax at 4% on $13,578.16 $ 543.13

Surtax on $13,878.16 590.25

Correct income tax liability $ 1,133.38

Income tax assessed

:

Original, account No. 801666 45.98

Deficiency of income tax $ 1,087.40

ADJUSTMENTS TO NET INCOME

Taxable Year Ended December 31, 1937

Net income as disclosed by return $50,042.18

Additional income and unallowable deduction

:

(a) Income from trust $ 9,449.31

(b) Capital gain 3,385.99

(c) Dividends 200.00

(d) Depreciation disallowed 84.78 13,120.08

Net income adjusted $63,162.26

[135]
Explanation of Adjustments

(a) The portion of the income of the Gaylord

Trust held to be taxable to you, as stated above, has

been determined to be $9,449.31, as follows:

Net income reported in trust return, form 1041 $30,495.78

Addition to income

:

Increase in capital gain 2,576.80

Net income of trust as adjusted $33,072.58

Your portion, 2/7 $ 9,449.31

Tlie increase in capital i^ain in the amoiuit of

$2,576.80 is due to the above noted decrease in basis

of Marathon Paper Mills Coni])any common stock

from $8.21 per share to $2.83542 per share, result-

ing in a difference in realized gain, when applied to
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tliu l,t)00 -hari's uT \\\v mentioned sloek sold by the

trust, of $8,599.33, of which 30%, or $2,579.80, is

tak(Mi into aeeount undei* the provisions of s(M-tion

117(a) of the Revenue Act of 193(), and due further

to the eorreetion of a niatheniatieal error of* .^>.(K)

made in the trust return.

(b) This incivase in the anioiuit of ea])ital .i^ciin

reported in your return is due to the* above noted

decrease in basis of Maratlnni T^aper Mills Company

conunon stock from $S.lM ])er share to $2.83542 per

share, resultinir in a dilTerenee in realized ^ain,

when applied to the 2,100 shares of the mentioned

stock sold by you, of $11,286.62, of wliich 307^, or

$3,385.99, is taken into account under the provisions

of section 117(a) of the Revenue Act of 1936. [13()]

(c) The following' dividends received by you in

the taxable year are not included in your return:

Barnsdall (Jil Company $100.00

Cutler Hammer, Inc. ($200.00 received, $100.00

included in your return) 100.00

Total $200.00

(d) This disallowance of depreciation is (ex-

plained undei- adjustment (b) for the year 1936.

COMPUTATION OF TAX

Taxable Year Ended December :n. 1!):I7

Net income adjusted $03,162.26

Less: Penw)nal exemption (chiimed by }ins})and) None

Balance (surtax net income) $63,162.26

Ijcss: Karned income credit JOO.UU

Net income subject to normal tax $62,862.26
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Xoimal tax at 4% on $62,862.26 $ 2,514.49

Surtax on $63,162.26 12,113.28

Correct income tax liabilit}- $14,627.77

Income tax assessed

:

Oriirinal, account No. 809620 9,702.76

Deficiency of income tax $ 4,925.01

[137]
ADJUSTMENTS TO NET INCOME

Taxable Year Ended December 31, 1938

Net income (loss) as disclosed by return ($ 7,737.12)

Additional income and unallowable deductions

:

(a) Income from trust $ 7,229.86

(b) Net lon^-term capital

loss adjusted 6,007.59

(c) Depreciation disallowed 466.35

(d) Loss disallowed 5,076.11 18,779.91

Total $11,042.79

Additional deductions

:

(e) Expenses, rental property $ 130.88

(f) Non-capital loss 10,008.80 10,139.68

Net income adjusted $ 903.11

Ex])lanation of Adjustments

(a) The portion of the income of the Gaylord

Trust held to be taxable to you, as stated above, has

been determined to be $7,229.S6, as follows

:

Net income reported in trust return, form 1041 $ 0.00

Additions to income:

1. Deduction for amount distributable

to beneficiaries disiil lowed $1;"),899.86

2. Increase in lonji:-term capital j?ain.... 2,687.29

3. Adjustment of net income from

rents 1,641.27
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4. Loss (lisallowoil rj.OTCi 11 2r).:^04.r).3

Net incoiii. ot' Trust as .Kiiiistctl $25,304.3;)

Your poriiDii. 2/1 $ 7,229.86

[138]

1. For till' purpose of deteriniiiiiii:; the ainoiiiii of

ineonie derived by the trust the deihietiou chiimed

for tlie amount distributal)h' to beneficiaries is dis-

aUowed.

2. The increase in h)ni;-terni capital ^ain in tlie

amount of $2,687.29 is (hie to the above untvd de-

crease in basis of Marathon Paper Mills Company
common stock from $8.21 per share to $2.8:]r)42 per

share, resultiiur in a diffei'ence in realized t^ain,

when applied to tlie 1,000 shares of the mentioned

stock sold by the trust, of $.v]74.58, of which 50%,

or $2,687.29, is taken into account, under the ])rovi-

sions of section 117(b) of the Revenue Act of 19o8.

'.]. This adjustment results from the determina-

tion of rental net income in the amount of 'S(),2S2.91,

whereas the amount reported in the trust rctuin is

i;4,b41.<>l, a difference of .+1,()41.27. M1ie amount of

^(i,-!S2.IH has hei-n determined as follows:

I?ent

I'rop«rty lUi five! Deprwlntlon Other KxpenHe Net Profit

Alhamhra $ 697.41 $ 64.90 $ 35.10 $ 597.41

Ainarillo 965.01 88.89 64.75 Si 1.37

McAWvu 1,893.54 181.82 127.26 1,584.46

=?anta Monica 1,856.58 31.0:j 1,825.55

llarlin^eii 1.764.12 300.00 1.464.12

Fotal $7,176.66 $ 635.61 $ 258.14 $6,282.91
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4. Tlie amount of $5,076.11 deducted in the re-

turn tiled by the trust as representing its pro])or-

tionate share of loss sustained in the year 1938 by

reason of tlie voluntary demolition of a buildini^ in

Santa Monica, California, is disallowed. It appears

that the buildinc; in question was situated on land

acquired in March, 1938 one-third each in the names

of George S. Gaylord, Gertrude H. Gaylord and

the Gaylord Trust and that it was razed early in

January 1939 to make way for the erection of a

new building. It is held that no deductible loss was

sustained by reason of the demolition of the build-

ing in question. See Article 23(e)-2 of Regulations

101. [139]

(b) This decrease in the amount of net long-term

capital loss reported in your return is due to the

following adjustments:

Gain (Loss) Gain (Loss)

Reported Corrected Adjustment

1. Marathon Paper Mills

Company common stock $ 7,182.00 $8,256.92 $1,074.92

2. House and lot (4,756.30) 176.37 4.932.67

Totals $ 2,425.70 $8,433.29 $6,007.59

1. This adjustment in tlie amount of long-term

capital gain is due to the above noted decrease in

basis of Maratlion Paper Mills Company common

stock from $8.21 per share to $2.83542 })er sliare,

resulting in a difference in realizinl gain, when aj)-

plied to the 400 shares of the mentioned stock sold

by you, of $2,149.83, of which 50%, or $1,074.92, is

taken into account under the ])rovisions of section

117(b) of the Revenue Act of 1938.
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IV This iuljustiiicnt is (hic to a rechissitication oT

h)ss as between capital and Tin!i-(n|)ital Lraiii nr loss.

In voiir retui'ii von reported a h)ss sustained of

$9,.')12.()0 from the sale of a house and lot, of which

you took into aeeoinit 50 ^f , or $4,75()..'i() as loni^-

tcrni (*a])ital loss. It is determined that the amount

of dei)rei'iation on the house previously allowed or

allowable is $5,706.54, representing depreciation in

the amount of $815.22 per annum (as stated under

adjustment (h) for the year 19:^()) for 7 yeai's. In

your return you show depreciation previously al-

lowed or allowable on the house in the amount of

$5,S;')0.00, a dilTerence of $143.4(>. This differenee

of $143.46 results in an increase in the amount of

loss sustained from $9,512.60 to $9,656.06. Since un-

der the provisions of section 117 of the Hevemie

Act of 1938 the land is a capital asset, the j^ain or

loss from the sale of which is taken into account

to the extent of only 50%, and the house is a non-

capital asset, the gain or loss from the sale of which

is taken into account to the extent of 100%, the

revised amount of loss is ap])ortione(l, and taken

into account, as follows: [140]

Amount of Gain (Lomi)
Tnken Into

Realized Ar<-oiint

Krom sale of land $ :r)2.74 $ 176.37

From sale of house (lO.OOS.SO) (10,008.80)

Total nali/AHi ( 9,656.06)

In this adjustment (b) the above amount oT ^ain,

$176.37, is substituted for the $4J56.30 loss claimed
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in your retuni, and under adjustment (f) there is

alh)wed the loss of $10,008.80.

(e) This disallowance of depreciation is due to

the following adjustments:

Depreciation

Property Claimed Allowed Disallowed

1. Brick and tile

—

HarliTir^on $ 600.00 $ 300.00 $ 300.00

2. Brick—Amarillo 200.00 88.89 111.11

3. Stucco and steel

—

Alhambra 77.75 64.90 12.85

4. House sold in

1938—Neenah 450.00 407.61 42.39

Totals $1,327.75 $ 861.40 $ 466.35

1. The allowable depreciation is determined upon

the basis of $12,000.00 cost and depreciation at the

rate of 2%% P^i' annum.

2. This property w^as acquired during- the taxable

year at a cost subject to de])reciatio]i of $3,200.00,

having an estimated remaining life oT 18 years. De-

preciation is allowable for fi montlis of this taxable

year. [141]

3. This f)roperty was acquired (hiring the taxable

year at a cost subject to depreciation of $7,787.69,

liaving an estimated renuiining life of 30 years. De-

preciation is allowable foi' -» months of tliis taxal)K^

year.

4. Depreciation is allowahU* foi* () months of this

taxable year on this proi)erty, upiui th(^ basis stated

in adjust?nent (b) for \hv yoiw 1JK]() (one-half of

$815.22).
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(d) The amount of $5,07(1.11 deducted in yum

return as representini;' your ])ro|)()rti()nate share of

loss su^tained in the vear 1JK>8 1>\ reason (d' the

voluntai'v demolition of a huildini!,' in Santa Moniea,

California, is disallowed for the leason stated under

item 4 of adjustment (a) for this year.

(e) Ex])enses deductible^ auainst rental income* in

the amount of $130.88 are not claimed in youi- return.

(f) This adjustment is ex])laned mider adjust-

ment (b) foi' this year.

COMPUTATION OF TAX

Taxable Year Ended December 31, 1938

Net income adjusted $ f)03.11

Less: Personal exemption (claimed by husband) None

Balance (surtax net income) $ 903.11

Less: Earned income credit (10% of $903.11) 90.31

Net income subject to normal tax $ 812.80

Normal tax at 4% on $812.80 $ 32.51

Surtax on $903.11 0.00

Correct income tax liability $ 32.51

Income tax a.s.sessed

:

Original, account No. 656040 None

Deficiency of income tax $ 32.51

[142]
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ADJUSTMENTS TO NET INCOME

Taxable Year Ended December 31, 1039

Net income as disclosed by return $15,711.71

Additional income and unallowable deductions

:

(a) Income from trust $7,201.17

(b) Long-tenn capital gain 1,343.64

(c) Depreciation disallowed 835.78

(d) Storm loss disallowed 1,400.00 10,780.59

Net income adjusted $26,492.30

Ex})lanation of Adjustments

(a) The portion of the income of the Gaylord

Trust held to be taxable to you, as stated above,

has been determined to be $7,201.17, as follows:

Net iricome reported in trust return, form 1041 $ 0.00

Additions to income

:

1. Deduction for amount distributable

to beneficiaries $22,465.39

2. Increase in long-term capital gain.... 1,074.92

3. Depreciation disallowed 1,663.81 25,204.12

Net income of trust as adjusted $25,204.12

Your portion, 2/7 $ 7,201.17

1. For the purpose ol' determining the amount

of income derived by the trust tlie deduction chiinunl

for amount distributable to heneficip.i-ics is dis-

allowed. [143]

L\ The increase in long-tei'm ca])ital ^ain in the

amount of $1,071.92 is due to tiie above noted de-

crease i!i the basis of Marathon Paj)cr Mills Com-

pany conunon stock I'T'om $8.*_!1 per share to $2.83542

])(*r share, resultinjj: in a (]iff(M'(MH'(^ iu i^^alized train,
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wlien ap|)li('(l l»> the 400 shares of* tlie mentioned

stoek sold hy the trust, of $2,14J).S8, of wliich ;')()%,

or $l,()74.f)2, is taken into account under tlie provi-

sions of section n7(h) oi' the Internal Hcv(»Tnic

Code.

3. This' adjustment results from the determina-

tion of allowable depreciation in the amount of

.^2,001. 211, whereas the amount calimed in the tnist

return is $:^,()()5.10, a diflfeience of $1,()G3.81. ^Phe

am«nint of $2,001.2f) has been determined as fol-

lows :

Allowable
Property Date Acquired Cost Est. Rem. Ufe Depreciation

Alhanihra 1938 $ 7,787.69 30 $ 259.59

Amarillo 1938 3,200.00 18 177.77

Alice 1938 21,000.00 40 525.00

Harlinjjon 1937 12,0()().()0 40 300.00

MeA lien 1938 8,000.00 22 363.64

Santa Monica 1939 11,258.60

Total-...

30 375.29

....$2,001.29

(b) This increase in the amount of long-terra

capital gain i-eported in your return is due to the

above noted decrease in basis of Marathon Pa])er

Mills Company connnon stock fi'om ?{^8.21 per share

to $2.83542 per share, resulting in a difference in

realized gain, when applied io the 500 shares of the

mentioned stock sold by you, of S2,()87.2f), of which

50%, or $1,343.64, is taken into account under the

provisions of 8eeti<>n 117(b) of the Internal Reve-

nue Code. [Ill]

(c) This disallowance oi* depreciation is (hic to

the following adjustments:
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Property Claimed Allowed Disallowed

1. Stucco and steel

—

Alhamhra $ ^S^^M) $ 250.59 $ 125.91

2. Brick—Amarillo 400.00 177.77 222.23

3. Brick and tile

—

Harlinjren 600.00 300.00 300.00

4. Stucco and steel

—

Santa Monica 562.93 375.29 187.64

Totals $1,948.43 $1,112.65 $ 835.78

1. The basis of the determination of the amount

allowable is explained under item 3 of adjustment

(e) for the preceding" taxable year.

2. The basis of the determination of the amount

alowable is explained under item 2 of adjustment (c)

for the preceding taxable year.

3. The determination of the amount allowable is

explained under item 1 of adjustment (c) for the

precedin<j^ taxable year.

4. This property w^as acquired during; the taxable

year at a cost subject to de])reciation of $ll,2r)8.H(),

havin<:^ an estimated remaininu' life of 30 years.

(d) In your return you took a dcnluction of

$2,()r)0.()() as representins^- your one-half of a loss of

$5,300.00 claimed to have resulte^d from the destruc-

tion by storm of ornamental trees on I lie pcM-sonal

residence pro])erty owucmI by you aiid youi* husband,

George S. Gaylord. It is \\vU\ that the total amount

of the h)ss as sustained did not exceed $2,r)00.(H) and

one-half of that amount, or $l,2r)0.00, is allowtMl in

lieu of the $2,(jr)0.00 deducted in the return. [145]
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COMPl'TATlOX OF TAX

Taxable Vrar KiuU'd December ill, 1!)39

Net incoiiH* adjust oil $2(>,49LM^0

Les^ P' rsonal exemption (chiiined by hus!)and) None

Balance (surtax net income) $2(),4f)2.30

Less: Earned income credit 300.00

Net income subject to normal tax. $26,192.30

Normal tax at A% on $26,192.30 $1,047.69

Surtax on $26,492.30 2,333.54

Correct income tax liability $ 3,381.23

Income tax a.*vsessed

:

Original, account No. 852593 1,382.52

Deficiency of income tax $ 1,998.71

[14(i]

EXlUlilT Ji

I)i:( I.AKATION OF TRUST

Know All Men l>y These Presents:

Tliat the undersigned, George S. (Jay lord and

(Jertrude H. (jayloid, his wife, of tlie City of

Pasa(h'na, in the County of los Angides, State of

<'alifoi-nia (who, though more than one, are also

hert'inal'ter railed '^trustee"), (i(» hereby certify

and declare that they hold and shall and will hold

the followinu: described j)ersonaI property, to-wit:

seven tliousand (7,()()0) shares of the coinnion cap-

ital stock of Marathon Paper Mills Company, a

Wisconsin corporation, of the par value of 1\venty-



152 George S. Gaylord vs.

Exhibit P>— (roiitiimed)

five Dollai-s ($25.00) per sliare, and any and all

proceeds thereof, In Tiiist, Nevertheless, for tho

following uses and purposes and upon the folhvoing

terms and conditions, to-wit:

ARTICLE 1

The trustee shall, during the existence of this

trust, in all I'esjjects as said George S. Gaylord

(who was the former owner of five thousand (5,000)

of said shares) or said Gertrude H. Gaylord (who

w^as the former owner of two thousand (2,000) of

said shares) could if he or she had absolute and

unlimited ownershi}), possession, management, con-

trol and disposition of said shares and any and all

proceeds thereof, take charge of and possess, man-

age and control all of said shares and all principal

proceeds thereof and any and all investments and

reinvest- [147] ments thereof and any and all prop-

erty substituted for any of said stock, proceeds, in-

vestments and/or reinvestments (all of which

said stock, the princi])al proceeds thereof, in-

vestments and reinvestments and property are

hereinafter referred to as tlie ''trust estate") and

receive and collect the rents, issues, profits, interest,

dividends and income of the trust estate. The

trustee shall loan, reloan, invest, r(Mnv(^st, and kee]>

invested each and every part of the trust estate

in such nKuuKM- as the trustee may dvi'iw a(lvisai)l(\

and for and/or in connection with any and or all

of llir ;j foresaid |)nrp()ses and/or any purpose of

this trust shall s(dl, (exchange, rent, U^ase, mortgage.



Comm'r of Jnttrnal Revenue ITk^

Exiiihit i;— (Continued)

j)!^!!^!', hypothecate, convey, translVi', assiu^n and

disj)osc of the trust estate, real, juM'sonal and/or

mixed, or any part thereof or any interest therein,

at any time and from time to lime and uj)on sucli

terms and for such ])rices or considerations as the

trustee may deem advisa])le. Without in any man-

ner limiting- any power or authority of the trustee

as set forth in this instrument, the autliority and

])0\ver of the trustee hereinbefore set forth in

tliis Artice 1 shall include and be deemed to include

the foUowini;- authorizations, powers and ri.uhts in

the trustee, to be exercised in the sole judi^ment and

discretion of the trustee, to-wit: To hold, maintain,

of)erate and /or continue, at the risk of the trust

estate and as long as the trustee may deem advis-

able, any and all property and/or business which the

trustee may receive [148] hereunder, whethei' or not

the same are or is permissible by law as investment

for trust funds, or the trustee may sell, exchange

or dispose of the same. To paitition, divide and/or

subdivide. To rent and/or lease for a term of

ninety-nine (99) years or for any Icvsser term or for

any term which shall or may last or extend foi* any

term beyond or after the termination of this trust,

and to such lessee or lessees and for such rents and

upon such covenants, agreements, provisions, con-

ditions and stipulations as th(» trustee may deter-

mine. To improve the ])i'operty of the trust estat(»

and^u* repair and/or keep in good order any and

all improvements on the property of the trust estate

and t<» remove, substitute, alter and^or repair any
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improvement on any sucli property and/or add any

improvement thereto. To ])()rro\v from time to

time such sum or .sums of money as the trustee

may deem best to meet any cost or expense of the

administration or execution of tliis trust if the

trustee has not sufficient funds available of the

trust estate to meet any such cost and/or ex})ense.

To fix the rate of interest and other terms of any

such loan and to pay such interest on any such

loan and to secure any such loan by mortgage, deed

of trust, ])ledge or other lien upon or transfer of

real, personal and /or mixed pro|)erty of the trust

estate or any part thereof. To loan the trustee's

own funds to this trust at prevailing rates of in-

terest, if such loan be necessarv to meet anv cost

and/or expense of the administration and/or ex-

ecution of this [149] trust and the trustee has not

sufficient funds available of the trust estate there-

for, anv such loan with such interest thereon to be

a first lien on the whole of the trust estate and the

gross income therefrom and to be first re])aid out

of the gross income and/or |)rinci])al of the trust

estate. To in such mann(M' and upoii such terms as

to the trustee shall seem best make all (*omi)romises

an(lA)i- settlements which the trustee may (Uhmu

necessary or |)rof)er as to any claim, (|uestion, mat-

t(M* oi' thing which mny arise duriim- or in the ex-

(H'ution of this trust. To have i-especting bonds,

shares of cor])o]'at(» stock and other securiti(^s,

whethei' similai- or dissimilar, all the rights, powiM's

and privilege's ol' an own(M\ including' though with-
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out liniitiiiu- the I'oiTi^oiii;-, hohlin^ securities in

the trustee's own name or otherwise, votinj^, .i;ivini;'

proxies, payment of ealls, assessments and other

sums deemed hy tlie trustee expedient for the

protection ol* ihe niterests of the trust estate, ex-

elinniriTiU' secui-ities, selling; or exercisinij: stock sul)-

scription or conversion rights, ])articipating in fore-

closures, reorganizations, consolidations, mergers,

liquidations, pooling agreements and voting trusts,

and assenting to corporate sales, leases and encum-

brances; the truste(\ however, to assume or be

under no personal liability in respect of any such

bonds, shares and/or other securities at any time

held hei'cunder. To reimburse the trustee from

the income and/or principal of the trust estate

foi- any such liability or expense incurred by

the [150] trustee by reason of the trustee's

ownership and/or holding of any property re-

ceived and/or held in this trust. All discretions

in this trust conferred upon the trustee shall, unless

specifically limited, be al)solute and uncontrolled

and their exercise C(mclusive on all persons inter-

ested in this trust or the trust estate. The powers and

discretions of the trustee enumerated herein are not

to ])(* construed as a limitation upon the trustee's

general powers and discretions but the trustee in

addition thereto is vested with and shall have, foi-

the full duration of this trust, as to the ti-ust estate,

the income therefrom, and in the execution ol' this

trust, the same and all the y)owers and discretions
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tliat an absolute owner of property has or may
have.

ARTICLE II

The whole title, legal and equitable, in fee, to the

trust estate, is and shall be vested in the trustee as

such title in the trustee is necessary for the trus-

tee's due exeeution of this trust. The benetieiaries

hereunder take no estate or interest therein and

their interests hereunder are personal property only

consisting of the right to enforce the due perform-

ance of this trust.

ARTICLE HI

From the gross income of the trust Cvstate and/or

if it be necessary, from the trust estate, the trustee

shall first pay and discharge when due and ])ayable

any and all taxes, assessments and other charges im-

posed b\' [151] pu])lic autiiority on tlie trust estate

or any part thereof, and may also first ])ay and

discharge when due and j)ayable any and all reasoii-

able costs, ex])enses, charges and liabilities neces-

sarilv expended or incui'i'ed bv the trustee in co!i-

nection with the collcM^tion, care, administration,

manage?nent oi* disti'ibution of th(^ trust estate and/

or any part thereof and/or any income therefrom

and /or the i)rotection of tlu^ trust estate and/or any

])art thei'eof and/or this trust and/or its defense

against legal, eciuitabh* and/or otluu' nttnck, and

also, if tli(» ti'ustee is a c()r])(U*ati(>n and or a ])erson.

or persons otluM* than said (i(M>i'gi^ S. (inyhu'd and''

or Gertrude II. (Javloid al)ov(* named (the woi'd
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'*c<»r]>()!:iti(Mr' iii'/ludini; .'1 national liankin^ associa-

tion) rt'asonal)K» lees oi- ('(.nipcnsation tor {\\v .ser-

vices of tlie trustee \\\ the administration of this

trust.

ARTICLE IV

The entire net income i-eceived from the trust

estate and availahh^ lor distribution sliall he j)aid

and distributed l>y the trustee, eitlier montldy,

quaitei-ly or semiannually as the circumstances and

condition of the trust estate will most convenient!

v

permit, but in any (^vent annually, to ]\rariz'aT'(*t

(laylord Kuppel and (Jerti'ude (iaylord (who are

the dauuhters of said George S. Gaylord and Gert-

rude H. Gaylord above named, the said Marg'aret

Gayh)rd Ruppel liavini;' Ixhmi born on the lOtli day

of November, 1904, and the said (iertrude (iayh>rd

haviniz' [1-^-] bcMMi bo]-n on tbe Hist day of Afay,

1916) and the survivor of said daughters Margaret

Gaylord Ruppel and Gertrude Gaylord, share and

share alike if both of them lie then living; piovided,

however, that in the event of the death of either

said Margaret Gaylord Kuj)pel or Gertrude (ray-

lord prioT- t(» tlic termination of tliis trust leaving

sui'vivinii* hei' any lawl'iil issue, tluMi the share of tlic

net income of the trust estate which said Margaret

Gaylord Rupj)cl or (i(»iti"udc Gayloi-d so dying-

would otliei'wise Ik* entitled io receive and ha\f'

paid to hei* if she had conlinucd to live, shall !»(»

paid to such lawful i<suc of lier as lonir as such

lawful issue shall contimie to live during tli<* exist-
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ence of this trust, such issue to take by right of

representation and per stiri)es and not per eajnta.

While any beneficiary of this trust is a minor or

otherwise legally incapacitated to handle personally

any of the net income of the trust estate payable

to him or her, then the same or any }>art thereof

may by the trustee be paid to such beneficiary's

duly appointed guardian or guradians, if any. Any
part of the net income of the trust estate which the

trustee would otherwise pay as in this Article IV
above provided directly to any beneficiary of this

trust and /or his or her guardian or guardians, if

any, may, in the sole judgment and discretion of the

trustee, instead of such direct jiayment by the

trustee, be applied by the trustee to the use and/or

for the proper care, maintenance and/or support

and/or education [153] of such beneficiary.

ARTICLE V

This trust shall ipso facto cease and terminate

upon the happening of either of the following

events, whichever shall first happen: the attainment

of the age of thirty (30) years by said Gertrude

Gaylord or her death y)rior to her attaining such

age of thirty (30) years.

ARI^K^LE VI

Upon ih(^ lei-mination of this trust as hereinabove

in Ai-ticle V provdcnl, all of tlu* trust estat(» tluMi in

ilie j)ossession or under the control of the trustee

as the same then exists, shall immediately vest in
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and !)(' (Iclivt^red, j)aid, (M)nv(\vo(K assigned and

transiernMl by \\\v trustee unto said Margaret (iay-

l(»rd Ruppel and (Jertrude Uaylord or the survivor

of tlieni living' at the time of said tei'unnation of

this trust, sluire and share alike, liowexci-, if both

of them shall then be livini;; provided, hovvevei*,

that in the event of tlie deatli of eitlier of thoTu

prior to said ternunation of this trust leaving- lier

sui'vivinii* at the time of said t(M*mination of this

trust hiwful issue, then the share of the trust estate

whieh said Maii^aret (laylord Huppel or Gertrude

Gavh)rd so dvini;- would have taken hereunder if

she had he(»n livinu- at the time of said termination

of this trust shall, u])oii said ternunation of this

trust, inunediately vest in and ])e delivered, paid,

conveyed, assigned and transferred unto hei* said

lawful issue, such lawful issue, however, to take

per stirj)es and l)y ri.i;ht of representation and not

[154] p(M- eapita. In tlie event tliat upon tlie ter-

mination of this trust as hereinabove in Ai'tieh* Y
provided there shall tlien he living neither said

Mar^ai-et (layloi'd Rupj)el noi* said (lertrude Oay-

loi'd noi- any lawful issue of (Mthei- of tliem, then

up(jn said liMiuination ol* this trust all of the trust

estate tlien in th(^ ]iossession or under the control

of the trustee as the same then exists shall immedi-

ately vest in and i)e delivered, paid, conveyed, as-

sicrned and transferred unto >aid (lertrude II. Gay-

lord, the wife of said George S. Gaylord.
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AKTICJ.E VII

Every beneficiary of this trust is hereby re-

strained from in any niamier anticipating, impair-

ing, encumbering, alienating and/or disposing of

his or her right, interest and/or estate, or any there-

of, in and/or to any principal and/or income of the

trust estate, and is without j)ower so to do, nor

shall any such right, interest and/or estate be sub-

ject to an}^ liability or obligation of him or her

or to any judgment, attachment, garnishment, ex-

ecution, process of law, transfer by operation of

law, bankruptcy proceeding or claim or demand

of any creditor or other person than the beneficiary

named. All payments, deliveries and distributions

to be made under the provisions of this trust, un-

less in this declaration otherwise expressly pro-

vided, shall be ]^ayable, deliverable or distributable

and only be made directly and personally to the

beneficiary [155] or ])eneficiaries concerned and

u])on his, her or their personal receipt therefor and

not otherwise, which ])ersonal receipt shall be a

condition precedent to the making of any such ])ay-

ment, delivery or distribution.

AK^Tin.E viir

In making any payment, distribution oi* delivery

of any ])ai-t of the |)rin('i|)al of the trust estate tli(^

trustee sliall make all divisions, partitions, allot-

nients and disti-ibutious to effect such ])aym(Mit,

delive]'\' or distribution as and accordinir to such
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nuMlnxl <»i pi'occMlure as tlie trustee may in tho sole

ju(li;iiuMit and discretion of flic trustcM^ deem |)r<)])er,

and any and all acts ot* tlu' trustee in determinin^C

the rehitivc vahies ol* the projx'rty ot* the trust

estate for the purpose of snch division, pai'tilion,

allotment, disti'ihution and or j)a\nient shall he

conclusive on all persons interested thei-ein. The

ti'ustee shall also mak(» such conveyances, assic^n-

ments and transfers and excn-ute such writings and

instruments as may be necessary to confirm in the

})ayee, deliveree or distributee hereunder title and

j)ossessi(»n to the ])art of the principal of the trust

estate so paid, delivered or distributed.

ARTICLE iX

111 the event that any provision or provisions of

this instrument or trust is oi* are, or is oi* are ad-

judi^ed by a court of competent jurisdiction to ])e

foT' any reason invalid or unenforceable, then the

remainder hereof, dis- [l")b] regarding- such j)ro-

vision or provisions, shall subsist and be carried

into eflfect. The invalidity of any use or trust here-

in declared, if ever decreed bv a court ol' conn)etent

jurisdiction, shall not vitiate such as are valid.

ARTICLE X

Said Creor<^e S. (raylord and (leitiude II. (fay-

lord, his wife, or eithei- of them, shall have the I'i.u'ht

at aii\- timr. with the written consent of tli(» trustee

but tiol otiicrwise, to add to this trust otiier porp-
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erty wliicli, upon acceptance thereof by the trustee,

shall ])ecome a part of tlie trust estate to be held

in trust for the uses and purposes set forth in this

instrument and u])()n all of the terms and conditions

hereof.

ARTICLE XI

Said George S. Gaylord and Gertrude H. Gay-

lord, his wife, or either of them, shall have the right

at any time to resign as trustee of this trust by sign-

ing an instrument in writing declaring that they

or he or she (as the case may be) so resigns as

the trustee of this trust and acknowledging the ex-

ecution of such instrument before a notary public

or other officer authorized to take acknowledgments,

which acknowledgment shall be certified so as to

entitle the same to be recorded, and by recording

such instrument in the office of the Countv Record-

er of the County of Los Angeles, State of Cali-

fornia. Said instrument in writing of such resigna-

tion shall be effective upon and as of the time of

such recordation. In tlie event of the death of

either said [157] George S. Gaylord or Gei-'trude

TI. Gaylord, oi* his oi* her resignation as trustee of

this trust, or his or her ina])ility or capacity to

act as such trustee, then the othei* one of said two

persons, viz., George S. Gaylord and Gertrude H.

Gaylord, shall act nnd b(» (^utitled to act as trustee

of this ti-ust and as such ti'ustee shall have all

rights, powers, authoi-ity, discretion and exem])tions

in this instrument ])rovided for the trustee of this

trust. Said George S. Gaylord shall have the right
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l)y an iiislrmiu'iit in wi-iliii^- siuiicd l>y hirn, and

acknowlcHl^vd by him Ixdoii" a notary public, or

other otfirci- authorized to take acknowled^nients,

wliicli acktiowhMluinent sliall Ix' ('(M'tified so as to en-

tith' the saiiir to be it'cordcd, aud recoi'dcd in the

office of said County Recorder, to appoint the suc-

cessor or successors as the ti'ustee (\vh(»tlier one ot'

tnore) of tliis trust in the event that neitlier ol* the

two original trustees of this trust, viz., said (ieorge

S. (Jaylord and (Tcrtiuth' II. (Jayloi'd, is actinu* as

the trustee. In the absence of such appointment by

said Georo-e S. Gavlord, said Gertrude H. Gavlord

shall liave the riglit by an instnnnent in wfitinu'

signed by hei- and acknowledged by hci- l)efore a

notary pid)lic, or other ofificer authorized to take

acknowleduinents, and certified so as to entitle tlie

same to be i't'cor<led, and i-ecorded in tlie office of

said County Recorder, to appoint such successor or

successors as the* trustee (whetlier on(» or [l-'^^l

more) of this trust in the event that neithei* of the

two orginal tinistees of tliis trust, viz., said George

S. Gaylord and Gerrude H. Gavlord, is acting as

the trustee. In the event of tlie death of said

George S. Gaylord oi- Ids resignation as trustee of

tin's trust, ol' his inability or incapacity to act as

as such trust<'e, and of the death of said (lertiMide

11. (iaylord, or \w\' resignation as the li-ustee of this

ti-ust, Ol* iier inal)ility or incapacity to act as such

1 1 ustee. then, in any such event and in the a'osence

of any such appointment by said George S. Ga\-
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lord or Gertrude H. Gaylord of the successor or

successors as such trustee, The Northern Trust

Company, of Chicago, Illinois, any successor and/or

assign of said corporation whether by way of con-

solidation, merger, transfer of trust business, con-

version into a state bank or otherwise, shall ipso

facto succeed and act as the trustee of this trust.

ARTICLE XII

The word '^trustee'' as used in this instrument,

means, unless otherwise expressly indicated, not

only said first named trustee George S. Gaylord and

Gertrude H. Gavlord and the survivor of them, but

as well their successor or successors or the successor

or successors of either of them as trustee or trustees

(as the case may be) of this trust, the singular num-

ber including the plural where necessary. No bond

or bonds or other security whatever shall ever be

[159] required of the trustee for the performance

of any duty or trust hereunder.

In Witness Whereof said George S. Gavlord and

Gertrude H. Gavlord as trustee have set their hands

and seals to this instrument this 7th day of Novem-

ber, 1935, at Pasadena, California.

Executed in Quadruy^licate.

[Seal] GEORGE S. GAYLORD
[Seal] GERTRUDE U. GAYLORD
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State of ('alifDriiia,

rounty of L()8 Angeles—ss.

Oil this ll;h (hiy of December, 19'^;"), l)efore nic,

'F. C. Hiunphreys, a Notary Public in and for said

< 'ouiity of Los Angeles, State of California, i-esid-

iiig therein, duly commissioned and sworn, ])ei-

sonally apj^eared George S. Gaylord and (li^rtrude

II. (laylord, his wife, personally known to me to be

the persons whose names are subseril)ed to the witli-

in and foregong instrument, and acknowledged to

me tliat they executed the same.

In Witness Whereof, I liave hereunto set my hand

and affixf^d my ofiRcial seal in said county the day

and year in this certiticate fir^t above written.

(Notarial Seal) J. (\ TTr^rPirK^EYS

Notary Public in and for the County of Los An-

geles, State of California. [160]

State of California,

County of Los Angeles—ss.

Before Me, tlie undersiGrned authoi-ity, a Notary

Public in and for Los Angeles County, California,

on this day personally appeared George S. Gay-

lord and Gertrude H. Gaylord, his wife, both known

to mc to be the persons whosc^ names are subscribed

to tile foregoing instrument, and acknowledged to

nio that tliey each executed the same for the ])ur-

[)oses and consideration therein expressed, and the

said Gertrude M. Gaylord, wife of the said George

S. (laylord, havinir becMi examine(l by me pi-ivily

and apart from her husband and lia\ inu* the same
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fully exi)lained to her, she, the said Gertrude H.

Gavlord, aeknow]ed2:ed sueli instrument to be her

aei and deed, and she declared that she had will-

ingly signed the same for the purposes and consisid-

eration therein expressed, and that she did not wish

to retract it.

Given lender My Hand And Seal of OfiSce, this

6th day of January, 1938.

(Notarial Seal) J. C. HUMPHREYS
Notary Public in and for Los Angeles County, Cali-

fornia.

My Conunission Expires June 29th, 1939. [161]

EXHIBIT C

DECLARATION BEING A PART OF A CER-

TAIN DECLARATION OF TRUST DATED
NOVEMBER 7, 1935.

Know All Men By These Presents:

That Whereas the undersigned, George S. Gay-

lord and Gertrude H. Gaylord, his wife, of the City

of Pasadena, in the County of Los Angeles, State

of California, do in and by an insti'unient of even

date herewith entitled Declaration Of Trust cer-

itfy and declare and in and by said instrument have

certified and declarcnl that th{\v hold and shall and

will hold the following desci'ibed })ersonal ])roi)erty,

to-vvit: seven thousand (7,()()0) shares of the com-

mon capital stock of Marathon Paper ]\lills Com-
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Twciity-fivr Dollai's (^25.00) por sluuv, and any and

all j)roceods thcreol'. In 1'rnst, XcvcrtlH^h^ss. foi- tlic

nscs and purposes and ujjon tlic tc*i-nis and condi-

tions set forth in said Declaration of Tiust, refer-

ence to which Declaration of Trust is hei-eby made

ior further particulars thereof; Now, Therefinc,

said Geor2:e S. Gayloi'd and (lertrude H. Gaylord

do further certify and declare that the trust created

and provided for in said Declaration of Trust was

alwavs intended and is intended bv said trustors

and trustees, George S. Gaylord and Gertrude II.

Gavdord, to be and is and shall alwavs be abso-

lutely in-evocable and that this further declaration

of said undersigned is and is intended to be and

shall always be [1<>2] a part of said Declai'ation of

Trust aiul is and is intended to be and shall always

be taken with aiul construed as a part of said Dtn--

laration of Trust the same as though this prc^sent

declaratioTi liad been ])hysicaJly incorpo7*ated in

said Declaration of Ti-ust.

In Witness Whereof, said George S. Gaylord and

Gcrti'ude H. Gaylord, said trustors and trustees,

have set their hands and seals to this instrument as

of this 7th day of November, 1935, at Pasa<lena,

California.

Executed In Quadiu|)licate.

[Seal] GEORGE S. (iAVLOKM)

[Seal] GKRT!?]M)E U. GAYI.OKM)
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State of Califoiiiia,

County of Los Angeles—ss.

George S. Gaylovd, being first duly sworn, de-

poses and says that he is the George S. Gaylord

named in the foregoing instrument and that he has

read and understands the same and that all state-

inents made in said instrument are and each of said

statements is true and correct.

GEORGE S. GAYLORD

Subseiibed and sworn to before mc^ this 27th day

of March, 1940.

[Notarial Seal] J. C. HUMPHREYS
Notary Public in and for the County of Los An-

geles, State of California. [163]

State of California,

County of Los Angeles—ss.

Gertrude H. Gaylord, being first duly sworn, de-

I)oses and says that she is the Gertrude H. Gaylord

named in the foregoing instrument and that she

has i*ead and understands the same and that all

statements made in said instrument are and each

of said statements is true and correct.

GERTRUDE H. GAYLORD

Subscribed and sworn to bc^fore me this 27th day

of March, 1940.

[Notaiial Seal] J. i\ TTTTMPHREYS
Notary Public in and foi- the County of Los An-

geles. State of California.
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State of Calirornia,

Coiuity of Los Aiiftoles—ss.

On this 27tli day of March, 1940, before nie, J. C.

Huinphi-eys, a Notary Public in and for said County

of Los Angeles, State of Califoi-nia, residinj;- there-

in, duly c-omniissioned and sworn, persoiiall}' a])-

))eaT('d George S. Gaylord and Gertrude H. Gay-

](U(1, liis wife, personally known to mc to he the

]»ersons whose names aiv subscribed to tiie within

and foregoinj;- instrument, and acknowledi^ed to me
that tiiey executed the same. [164]

In Witness Whereof, I have hereunto set my hand

and affixed my official seal in said county the day

and year in this certificate first above written.

[Notarial Seal] J. (\ HUMPHKEVS
Notary Public in and for the County of Los An-

geles, California.

State of California,

County of Los An,ii:eles—ss.

Before Me, the undersigned authority, a Notary

Public in and foi* Los Angeles County, California,

on this day jiersonally appeared George S. Gaylord

and Gertrude H. Gaylord, his wife, both known to

me to be the j^ersons whose names are subscribed

to the foi-egoing instrument, and acknowledged to

me that they each executed the same for the pui-

pos(»s and considcMatioi] therein expressed, and the

said Gertrude II. Gaylord, wife of the said (leoi'ge

^. Gay]o]-d, having been exaiTn'THvl by me y)nvily

and apart from hei* husband ;ni(l having the sanie



170 George S. Gaylord vs,

fully explained to her, she, the said Gertrude^ H.

Gaylord, acknowledged such instrument to be her

act and deed, and she declared that she had willingly

signed the same for the pui- [l^)-")] poses and con-

sideration therein expressed, and that she did not

wish to retract it.

Given Under My Hand And Seal Of Office, this

27th day of March, 1940.

[Notarial Seal] J. C. HUMPHREYS
Notary Public in and for the rounty of Los An-

geles, State of California.

My Commission Expires June 26-1943. [166]
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Exiiihit !)--(( 'oiitimuHl)

COMPUTATION OF AMOUNT OF NET
GIFTS FOR YEAR CS

1. Amount of jjifts for year other tlian

charitable, etc., gifts (item e, sched-

ule A) $125,278.08

2. Amount of charitable, public, and

similar jjifts for year (item c, sched-

ule B) 50

3. Total amount of jrifts for year (item

1 plus item 2)
.'. $125,328.08

4. Amount of charitable, public, and

similar gifts for year (item c, sched-

ule B) 50.00

5. Specific exemption claimed (not ex-

ceeding $50,000, less total amount of

specific exemption claimed for preced-

ing years) 50,000.00

6. Total deductions (item 4 plus item 5) 50,050.00

7. Amount of net gifts for year (item 3 minus

item 6) - $75,278.08

[1(37]

COMPUTATION OF TAX

1. Amount of net gifts for year (item 7, above) $75,278.08

2. Total amount of net gifts for preceding year (item

b, schedule C) 1st suj). Int 2.97

3. Total net gifts (item 1 plus item 2) $75,278.08

4. Tax computed on item 3 $

5. Tax computed on item 2 $

6. Tax on net gifts for year (item 4 minus item 5)....$ 2,531.27
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Exhibit D— (rontLiiued)

AFFIDAVIT

I swear (or affirm) that this return, including the accom-

panying schedules and statements, if any, has been examined by

me, and to the best of my knowledge and belief, is a true, cor-

rect, and complete return for the calendar year stated, pursuant

to the Gift Tax Act of 1932, as amended, and the regulations

issued thereunder, and no transfer required by said law and

regulations to be returned other than the transfer or transfers

disclosed herein under schedules A or B was made by me (the

donor) during said calendar year.

G. S. GAYLORD
(Signature of donor/executor)

Sworn to and subscribed before me this 3rd day of February,

1936.

(Notarial Seal) ALICE F. JACKSON
(Signature and title of officer admin-

istering oath)

[168]

SCHEDULE A.—GIFTS DURING YEAR OTHER THAN
CHARITABLE, PUBLIC, AND SIMILAR GIFTS

Description of gift, motive, donee's

Item name and address, and relation- Date of Value at

No. ship to donor Gift Date of Gift

5000 Shares of common stock of $125,000.00

Marathon Paper Mills Co. of OK
Wausau, Wis., to a trust for

benefit of Margaret G. Rujv

pel and Gertrude Gaylord my
daughters Nov 7 1935 c25

1 5 room residence 1015 Davis 3000. mo.

St., Gendah\ Calif., assessed

by county tax appraiser at

$1200.00 1935: Tract 50S6 ns

I)er book 1 10 Pages 63-64 maj)

of Los Angeles County June 11 '35 R clOO
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Exhibit D— (<\»!itinuc(l)

Scliedule A .— (Cont in iied

)

Desoripitlon of jflft mutlve. donet'H

Item name and addreaa. an.l r.'hition- Date uf Vnlue at

No. ship to donor Gift Date of Gift

10 Shares Latisteol Corp. 1310 1000.00

No E. Foothill Blvd., Pasadena,

data Calif., new corporation lOU.OO SWE
SWEpar. 1000.00 represents

amount paid in on above stock.... Dec 12 1935

1 Northwestern Mutual Life '

Ins. Co. policy 653962, see at-

tached - Dec. 13 '35 1800.06

1 Northwestern Mutual Life

Ins. Co. policy 912851, see at-

tached Dec. 13 '35 1499.33

1 Northwestern Mutual Life

Ins. Co. policy 2037662, see

attached Dec. 13 '35 7662.85

1 New York Life Ins. Co. policy

6175331, see attached Dec. 10 '35 315.84

All above Insurance policies

conveyed to (Jertrude II.

Gavlord, niv wife, Mai'fraret

G. Kuppel and Gertrude

Gaylord, my daughters,

shares and share alike or to

the survivors.

(a) Total $140,278.08

(b) Less total exclusions not exceeding? $5,000 for

each donee (except future intorestj^) 15,000.00

(c) Included amount of gifts for year other than

charitable, etc., gifts $125,27S.08
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Exliibit D— (Continued)

SCHEDULE B.—CHARITABLE, PUBLIC, AM) SIMILAR
GIFTS DURING YEAR

Description of gift, name and ad-
Item dress of donee, and character of Date f)f Value at

No. institution Gift Date of Gift

Community Chest of

Pasadena, Calif July 1935 $ 50.00

(a) Total $

(b) Less total exclusions not exceeding $5,000 for each

donee (except future interests)

(c) Included amount of charitable, public, and similar

gifts for year $

SCHEDULE C—RETURNS, AMOUNTS OF SPECIFIC EX-
EMPTION, AND NET (UFTS FOR PRECEDING YEARS
(Subsequent to June 6, 1932)

(Followed by form not filled in]

[169]

Northwestern Mutual Life Insurance Company—face of policy

$2500.00, issued March 2, 1906, #653962 net cash value De-

cember 13, 1935, $1800.06 paid up as to premiums. Straight

Life.

Northwestern Mutual Life Insurance Company—face of policy

$3000.00, issued February 1, 1912, #912851 net cash sur-

render value December 13, 1935, $1499.33 paid up ns to

premiums. Straight Life.

Northwestern Mutual lAfc Insurance Company—face of policy

$50,000.00, issued Dec. 1, 1927, #2037662 net cash surrender

value December 13, 1935, $10,930.94 less Kkhi ou policy

$3267.09 e(iuals nel value $7662.85 premiums $2131.00.

Straight Life.

New York Life Insurance (^ompany—face of policy $8415.00 is-

sued July 28, I!) 17, #(> 175331 m^t cash surrender value De-

cember 10, 1935. $5145.84 loss \oi\n against same $4830

eipials $315.84 lu^t value. Straight Life.

All values furnished by Insurance (\)s. [1^^]
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Exhibit E— (CoiitimuHl)

C()M1H;TATU)N OFAMOrXT OF NET
(UFTS FOR YEAR CS

1. Amount of gifts for year other than

charitable, etc.. s:ifts (item c, sched-

ule A) $40,000.00

2. Amount of charitable, public, and sim-

ilar jrifts for year (item c, sched-

ule B) \

3. Total amount of p:ifts for year (item

1 plus item 2) $40,000.00

4. Amount of charitable, public, and sim-

ilar gifts for year (item c, sched-

ule B) \.

5. Specific exemption claimed (not ex-

ceeding $50,000, less total amount of

specific exemption claimed for preced-

ing years) $40,000.00

6. Total deductions (item 4 plus item 5) 40,000.00

7. Amount of net gifts for year (item 3

minus item 6) $

COMPUTATION OF TAX

[Followed by form not filled in]

AFFIDAVIT

I swear (or affirm) that this return, including the accom-

panying schedules and statements, if any, has been examined by

me, and to the best of my knowledge and belief, is a true, cor-

rect, and complete return for the calendar year stated, pursuant

to the Oift Tax Act of 1932, as amended, and tiie regulations

issued thereunder and no transfer required by siiid law and

regulations to be returned other than the transfer or transfei-s

disclosed herein un<ler schedules A or B w;is made by me (the

donor) during said calendar year.

GERTRUDE H. (lAVLORD
(Signature of donor/exei'utor)
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Exliibit E— (Continued)

Sworn to and subsoriborl bofore me this 3it1 day of Februarj',

1936.

(Notarial Seal) ALICP] F. JACKSON
(Signature and title of officer admin-

istering oath)

AFFIDAVIT

I swear (or affirm) that I prepared this return for the per-

son named herein, and that this return, including the accom-

panying schedules and statements, if any, is a true, correct, and

complete statement of all the information respecting the donor's

gift tax liability of which I have any knowledge.

O. S. GAYLORD D
(Signature of person preparing re-

turn)

Sworn to and subscribed before me this 3rd day of February,

1936.

(Notarial Seal) ALICE F. -JACKSON
(Signature and title of officer admin-

ministering oath)

[172]

SCHEDULE A.—GIFTS DURING YEAR OTHER THAN
CHARITABLE, PUBLIC, AND SIMILAR GIFTS

Description of grift motive, donee's

Item name Hn(i address, and relation- Date of Value at

No. ship to donor Gift Date of Gift

2000 Shares of Common Stock of OK
Marathon Paper Mills Co. Nov 7 1935 $50,000.00

of Wausau, Wis.

at 25

Data submitted F. B.

Geo. S. Gaylord

X ref. donee

says 7000 shs?

(a) Total $50,000.00

(b) Less total exclusions not exceeding $5,000 for

each dcmee (exce])t future interests) 10,000.00

(c) Included amount of gifts for year other than

charitable, etc., gifts $40,000.00
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E\hil)it E

—

(rontiinicd)

SCIIKDILK B.—CHAHITABLIO, PrHI.IC, AM) SIMILAR
GIFTS DIKINC VI:AK

Description of gift, name and ad-
Item dress of donee, and character of Date of Value at

No. institution Gift DateofCIlft

None

(a ) Total $

(b) Less total exclusions not exceeding $5,000 for

each (loiH i except futun' interests)

(c) Included amount of charitable, public, and sim-

ilar j?ifts for year $

SiriTKDrLE C—RETURNS, AMOUNTS OP SPECIFir EX-
EMPTION, AND NET (UFTS FOR Pin^]rEI)I\(;

YEARS (Subse(iuent to June 6, 1932)

Amount of Amount of

Calendar Collection District in which Prior Specific Net
Year Return was filed 1 Exemption (Jifts

None $ $

(a) Total amount of specific exemp-

tion claimed for preceding years $

(b) Total amount of net gifts for

preceding years $.

[173]
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EXHIBIT F

SHOWING COST OP MARATHON PAPP^R
MILLS COM. STOCK

Menasha Printing and Carton Co.

Value Arareh 1, 1913 $350,000.00

July 1, 1917 invested 152,500.00

502,500.00

Less—Preferred stock sold July 1917 20,000.00

$482,500.00

Received for 3,357 shares IMenasha Printing and Carton Co.

stock, securities of Marathon Paper Mills Co., as follows:

$1,038,000.00 par 51/2% Bonds $1,038,000.00

6,728 shares common'^ stock at 130.30 876.658.40

$ 1,914,658.40

$1,038,000.00 equals 54.21% of total received

$ 876,658.40 equals 45.79% of total received

45.79% of $482,500.00 equals $220,936.75 or original cost of

6,728 shares of common stock or $32.84 per share.

Stock was divided four for one, making original cost of present

common shares $8.21 per share. fl'^^]

EXHIBIT G

MEMOliANDUM SHOWING HOW VALUE OF
STOCK OF MARATHON PAPER MILLS
COMPANY, OWNED BY GEORGE S. GAY-
LORD, rs ESTAI^LTSTIED.

'I'liis .slock oiigiiiidc'd witli various iiivcstinonts

in Menasha Cai'ton Coini)aiiy. a corpovatioii, wliicli

was nuTSj^cd Aui^iisl 1917, with Menasha i'rinting'
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K\iiil)it (J— ((\aitimi(Hl)

Company to t'oriii llie Monasha Printint; & Carton

Coini>any. Tlu* basis for fhv new socniitics issiiod

in this nurgei* was the actnal vahu* oi i)hysiral as-

sets of the nierued companies whieh were appraised

at $18(),00().()0 lor the Menaslia Carton Company,

and .$774,000.00 for the Menasha Printini;- Com])any.

^^ommon stock in the amount of $500,000.00 i)ar

\alue and preferred stock or bonds in tlie amount

of $4()0,000.00 par vahic were issued by the new

company. As the new secui'ities were issuecl i'o]-

pliysical assets oidy, tlie ))ar vahie of the stock and

bonds issued does not rctk^'t the fair niai'ket vahie.

The fair market value includes i^oodwill \ahu*d

under oi'dinary circumstances by takinu' the averai^e

earnings for a mnnbei- of years Just j)rioi* to date

value is to be detenuined. As the Menasha Carton

Com])any is the Company in which Mi-. (Jayloi-d's

holdings oris2:inated, and on wiiicli the value of his

holdin.c:s in Marathon Paper i\Iills Company de-

j)ended, it becomes necessary to a r live at the value

as of Au.e:ust lf)17 of his interest in that company

as his basis f(»r his Marathon Paper Mills Company

stock.

Due to liie enti'v oi* the Cniled States in war in

1917, business in most (»vei-v line hnd increased

mat(»rially ovei* tlie preceding yeais and the vahu*

of the business could i]ot be [I7r>] ealeulated on ihv

basis of the |)rior years. .More w(»ii;ht necessaiily

had to be cfiven to the pr(\sent and Inture, jiaiticu-

laiiy when a bu.^iness ha<l just started a tew years

prior to tliat time. Market (piotations for stocks
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Exhibit G— (Continued)

generally had reached a \Qr\ high level by August

1917. The earnings of Menasha Carton Company,

Menasha Printing Company and the consolidated

company, obtained from old records of the com-

panies show a very ra])id rise starting in 1917, which

continued through the subsequent years, substanti-

ating the value existing in 1917. These earnings are

as follows:

Menasha Menasha Consolidated

Carton Company Printing- Company Company

1915 $29,369.09 $ 99,889.97 $

1916 28,225.90 286,271.56

1917 (a) 56,220.99 (b) 303,236.91

1918 297,825.12

1919 232,595.87

(a) Seven months only—same basis for twelve months

—

$96,378.84

(b) Includes $38,289.80 Carton Company profits for five

five months.

Tax payer believes that the 1917 earnings of the

Carton Company capitalized at ten per cent rc^flect

correctly the fair market value of the stock of that

company establishing the basis of his stock in Mara-

thon Paper Mills Com])any although subsequent

earnings of the new company are nuich greater.

The rate per share of Marathon stock is arrived

by using the value of Marathon Carton Coni])any

stock as of August 1, If) 17, based upon earnings for

the first seven months of tliat year capitaliz(^d at

10% as follows: [17()]
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Exhibit (i— (Continued)
Value of Carton ComjKUiy stock. Alienist 1!)17 $963,788.40

«

(r. S Oaylord's share—337/726 $447,378.40

Additional amount paid for shares in new-

corporation 152,161.1 1

Total hasis 1,!)6() siiares Menasha Print inj^ &
Carton Co. and 190 shares of i)referred stock

(or bonds) 51)!).53!).:)1

Less—preferred stocks (or bonds) sold 1!),0()().00

Net value of stock (averap^e per share

$296,194) $580,539.51

[177]

COMPUTATION OF BASIS OF MARATHON PAPER
.MILLS COMPANY ST()(M<

Value of Manasha (barton Comi)any stock Auj^ust

1917, based upon earninj^s of Carton Co. .seven

months of 1917 $963,788.40

rr. S. (;aylord .share (337/726) 447,378.40

Additional amount i)aid to acquire 1960 shares of

common and 190 shares of preferred (also referred

to as bonds) Menasha Printing and Carton Co 152,161.11

599,539.51

Less—value allocate*! to preferred slock or bonds

(later retired) 1}).00().00

Net value of common slock (1960 shares) 580.539.51

Value per .share $296,194

Deduct co.st of sales to employees j)ri()r to .laruiaiy

1. 1925-18.-, sliares at $296,194 54,795.89

Net value of 1,775 shares 525,743.62

Stock dividend (1-2-25) 100%—reduces value \)vr

share to $148,097, and increas4»s number of

shares to 3.550.
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Exhibit G— (Continued)

Less—Cost of

—

350 shares exchanp:ed for 432 shares

Robert Oaylord, Inc. (1-2-25)—350

shares at $148,097 $ 51,833.95

195 shares sold 10-5-25 and 4-1-26

at 148.007 28,878.92 80,712.87

Remaining value for 3,005 shares

($148,097 per share) 445,030.75

Add—352 shares acquired (8-24-27) from C. W.
Gaylord for 432 shares of Robert Gaylord, Inc.

(value based upon value of 3357 shares owned

after this was acquired, all of which was ex-

changed for $1,914,658.40 in stock and bonds of

new corporation—352/3357 of $1,914,658.40 200,762.51

Cost of Marathon stock and bonds 645,793.26

[178]

Bonds 54.21% of $645,793.26 or $350,084.53

Stock 45.79% of $645,793.26 or $295,708.73

Basis for each share

—

$295,708.73 - 6728 = 43.952 per share

Stock split—4 for 1 December 2, 1929, reducing

price to $10,988 correct basis for all shares sold by

George S. Gaylord in 1935, 1936, 1937, 1938 and all

excepting last 100 shares sold in 1939, and for all

shares sold by Gertrude H. Gaylord acquired by

gift from Geori2:e S. Gaylord, 2-9-32 and foi- all

shares sold by the trustees out of the trust estate

acquired from George S. Gaylord and Gertrude H.

Gaylord in 1935. The last TOO shaies accjuired by

George 8. Gaylord was i)ui'chased at flT.OO pvv

share.

Note—Stock transactions ])ri()r to consolidation

with Marathon Paper Mills Co. are set forth in Rev-
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Exhibit (i

—

((^)iitiiiU(Ml)

eniie Ai^onts i'ej)()rt datinl Januaiy JO, 1!U1, on

Oeort^e S. Gaylord in Kxhihit A.

[Endorse.l]: U.S.B.T.A. Filed Nov. 2ii, VM\.

[ITJi]

[Title of Board and Canse.]

ANSWER

The Coniinissioner of Iiitei-nal Uevenue, by his

altoiney, J. i\ W'enchel, Cliief Counsel, Biu-eau oi*

Internal Rcn^enue. for answei* to the ])etiti()ii of the

above-named taxpayer, admits, a!i(l denies as fol-

lows:

1 and 2. Admits the allegations eontaincul in

])arairraj)hs 1 and 2 of the petition.

'.^. Admits that the taxes in eontroversv ai-e in-

com(^ taxes for the eahMidar years 193(), 19o7, lfK]S

and IDoH: denies the remainder of the alh\s;ations

contained in paragraph 3 of the petition.

4. (I) to (XLIIl), inehisive. Denies the alU»-

t^ations of error contained in snb])ara^raj)hs (I) to

rXLIII), inclusive, of paragra])h 4 of the i)etition.

:'). fa) The respondent admits that as of Xovem-

ber 7, llio'), the pi^titioner's imsband, (ieor.ue S. (Jay-

hud, and the [180] petitionei* executed a cei'tain

dechii-ation of trust in w hich they named themselves

as "trustee'' (sic) and their two (hiu^hters, Mar-

garet Gaylord K*uj>}m'I and (lertrudc* Gaylord, as

beneficiaries, and in tjic event of the d(»ath of eith(M-

<)T- both of them durini^ the existen(*e of tln' trust.
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the issue of either or LM)lh of them, as the ease

might be, due to the deatli of one or both of the first-

named beneficiaries.

Respondent also admits that the trust embraced

the property substantially of the kind and amount

described by the petitioner, but because respondent

does not know as a matter of fact whether or not it

was recorded in the places and under the circum-

stances stated by the petitioner, and does not know

as a matter of fact whether or not the purpoi-ted

gift tax returns were filed and gift taxes paid

thereon in the manner and form rehated by peti-

tioner, and does not know as a matter of fact whether

the other matter and things related by ])etitioner

existed, hai)pened or were done in the manner and

at the times stated by the petitioner in said subpar-

agraph (a) of paragraph 5 of the petition, the

respondent therefore, for lack of information suflS-

cient upon the basis of which to fomi a belief as to

the truth or accuracy thereof, denies each and eveiy

allegation contained in said sub])aragraph (a) not

expressly admitted. Furthermo7-e, respondent de-

nies that the trust dated November 7, 1985, created

by the petitioner was an irrevocable trust. [ISl]

(b) Denies the alhvuations contained in subpara-

g7*aph (b) of paraiii'aph '> oj' fho ])etition.

(c) l{esj)oii(l('iit admits that the two named bene-

ficiaries of said tinst, Mnruaret (laylord Ruppel

and Gertrude (layloid I>rnce (named in said decla-

ration of ti'ust as (JcM-tiude (Jaylord), are the daugh-
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W\> of the petitioner, Oci't rude 11. (layloid, lud

(ieorue Si. (laylord, lirr hushand, and tliat said

MarpUTt (Jaylord RupjK'l was l>oin on NovtMnber

10, 1!K)K and said (iertrndc (Jaylord Hrncc was

l)oin on May *>!, \\)\i\, and that each of said Ix^nc-

ticiarius lias lawi'nl issues now living, luvspondi'iit

also admits that said Mar£»-a]-(»t Oaylonl I\np])el lias

two (diildren now livinu*, to-wil, a daughter, Bai-

l)aia Hrnnker, who was born Oetober 14, 192'), and

a son, Robert Brunker, born »Iune I], 1928. It is

further admitted that said Gei'tiiKh' (Jaylord l)ruee

has one liniti, to-wit, a dauuiiter, Ann Bruce, born

Ap7-i] 20, 1938. For h\ck ol' information suiTieient

upon the basis of whieh to t'orm a belief as lo the

truth Ol* aeeuraey of the remaininu* alle.i!:ations of

said subpai-ai^n-aph (e) of para.2:raph 5 of the peti-

tion, res])ondent denies the same.

(d) For lack ol* information sufhcient Uj-on the

basis of whieh to form a belief as to tlie tvntli ov

aeeuraey ot* subj)ara,i;raph (d) of parat>:raph 5 of

the petition, i-espondent d(»nies the same. [182]

(e) Deines the allegations contained in sub])aia-

i^i'aph (e) of paragraph '> of the petition.

(f) For lack of information sufficient upon tiie

basis of whicli to form a belief as to the tTuth or

accui-acy of subparagraph (f) (d' parauraph 5 of

the {M'tition, respondent denies the same.

(k) c^ikI (h). Denies the alleirations contain(»(l

in subparairniplis (tr) and (h) id' |>ara;^naph ') (»f the

petition.

(i) (1) and rJV Denies tlie alie'^lti(Uls con-
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tained iii sub2)aragTa|)li (i), and subsections (1) and

(2) thereof, of paragraph 5 of the petition.

(J) Denies the allegations contained in subpara-

graph (j) ot })aragrai)h 5 of the ])etition.

(k) Admits that in or about March 1938, the

petitioner, Gertrude H. Gaylord, in her individual

capacity, and her said husband, George S. Gay-

lord, ill his individual and personal capacity, and

for the heretofore inentioned trust, by its trustees

Gertrude H. Gaylord and George S. Gaylord pur-

chased each an undivided one-third interest in busi-

ness property situated in the City of Santa Monica,

California, consisting, at the time, of land improved

with a storeroom building then occupied by several

differenttenants holding under separate rental con-

tracts or leases, and admits that during said year that

the building was acquired the above-described own-

ers thereof demolished and razed the old building

and [183] commenced the erection of the new build-

ing, but denies that the ])etitioiier and his co-owners,

as he alleges, did not contemplate and intend at the

time of the ])urchase of said ])roi)erty to demolish

the old building that was thereon and to erect in the

place thereof a ncnv building.

f). Denies each and everv allegation contained

in the jx'tition not hereinbefore specifically admitted

or denied.
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Wherefore it is i)rayed tliat tlic (leteriiiination of

the Comniissioiier be ai)i)n)ve(l.

[SipuMl] J. \\ WENXMIKL FTII

(Miief (\)Uiisel, J^uicau of In-

ternal licvcnue.

0\' Counsel

:

ALVA C. iJAIRT),

Division Counsel.

FHAXK T. IIORXKU,

B. M. (X)()N,

Special Attorneys,

Bureau of Internal Revenue.

P>MC/fnit 12/2(i/4I

[Kndorsed] : C.S.B.T.A. Filed Jan. 2, 1942. [184]
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The Tax Court of the United States

GEORGE S. GAYLORD,
Petitioner,

vs.

COMMISSIONER OP INTERNAL REVENUE,
Respondent.

GERTRUDE H. GAYLORD,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

Docket Nos. 109138, 109273. Promulgated,

February 18, 1944.

FINDINGS OF FACT AND OPINIONS

1. The Civil Code of California, by amendment

made in 1931, provides that, mil ess expressly made

irrevocable by the instrument creating it, every

voluntary trust (not created prior to the amend-

ment) shall be revocable by tlu^ trustor. In 1935

the petitioners, residents of California, decided to

make gifts to their two daughters and to effectuate

the gifts by creating an irrevocable ti'ust of which

the petitioners would be trustees and the daughters

the beneficiaries. Petitioners requested their coun-

sel to pr(»pare an instrument to carry out their ])ur-

])ose. The instrunieiit ])re])ared and executed did

not contain any provision i-especting revocability or

irrevocability. Neither petitioners nor their counsel

was then aware of the above provision of the Cali-



CommW of Internal Revemic ^^.y^

fornia Civil Code. As soon as he learned of the

said provision, counsel drafted an iiistrunu^nt de-

cdarinii: that the trust is and was always intended

to be irrevocable. This latter instrument was ex-

ecuted by petitionei-s on Mai-ch 27, 11)40. Jlcld, that

under the law of California, the trust was revocable

durinc: the taxable years 1936 throusrh 1930 and

that the trust income for tliose years was taxable

to the petitioners in the proportion that the amount

of corpus contributed by each bore to the total

corpus.

2. Basis determined for computing gain or loss

on certain shares of corporate stock sold by peti-

tioners and the trust during the yaers involved

lierein.

3. In 1938 the petitioners and the tnist pur-

chased a ceitain im})roved rental [)r()j)erty without

any intention of removing the building thereon and

erecting a new structure. Thereafter during the

year it was found desirable to remove the building

and erect a new and larger one in order to obtain

tenants, and tlie petitioners decided to do so. Early

in the following year the building was removed and

a new one erected. Held, that the amounts de-

ducted by the petitioners and the trust as losses

sustained on the removal of the old l)uil(ling are

allowable.

4. Amount of loss determined with r(»spect to

the desti'uction of a pear oichaid in order to de-

vote the land to otlier uses. [185]
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Thomas A. J. Dockweiler, Esq., and James W. Bon-

tems, C.P.A., for the petitioners.

Byron M. Coon, Esq., for the respondent.

Turner, Judge: Tlie respondent determined the

following deficiencies in income tax against tlie

petitioners for the years indicated:

George S. Gertrude H.
Gaylord-Docket Gaylord-Docket

Year No. 109138 No. 109273

Deficiency Deficiency

1936 $17,835.82 $1,087.40

1937 12,033.50 4,925.01

1938.. 10,442.62 32.51

1939., 9,206.82 1,998.71

The questions ])resented are the correctness of

the respondent's action (1) in determining that the

income for the years 1936 through 1939 of a trust

created by petitioners, and of which they were

trustees, was taxable to petitioners for said years;

(2) in determining that the basis for computing

gain on certain cor])orate stock sold by petitioners

and the trust during 1936 through 1939 was

$2.83542 per share; (3) in disallowing deductions

of $5,076.11 taken by each of the petitioners and

the trust for 1938 as losses sustained on demoliti(^n

of a building; (4) iti disallowing $3,456 of a de-

duction of $4,320 taken b\' George S. Gayloi'd in

1939, as a loss sustained on the removal of a pear

orchard from a ranch owned by him; and (5) in

disallowing $1,400 of the deductions of $2,650 taken

by (»ach of the petitionei's as losses sustained on the

destruction by storm of oi'iuimental trees on prop-
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erty owned by |)etitioiu'rs and (K-ciipicd by them as

their residence. Issue No. 5 was abandoned by tlie

petitioners at ihv tirno of ihr hearinir, leavini: the

first four issues for determination.

For convenience, the discussion of eacli issue will

follow immediately after the findings of fact relat-

ing thereto.

Issue 1.—Taxability to Petitioners of the Income

of the Trust.

FINDINGS OF FACT

The petitioners are husband and wif(\ residents

of Pasadena, California, and filed se})arate income

tax returns for 1936 through 1939 with the collector

of intei'iial revemie for the sixth district of Cali-

fornia.

As the issue of their marriage the petitioners

have two daughters, Margaret and Gertrude. Mar-

garent was born on November 10, 1905, and mar-

ried Albert Hi-unkeT- in 192l>. Two children were

born of that marriage; one on October 14, 1925, and

the other on .June 4, 1927, and both are still liv-

intr. Snbse(iuently Margaret divorced Hi'unker,

[18b] and in 1931 married Frederick Ruppel. Both

Margaret and Ruppel are still living. The j)eti-

tionei's' othei- daughter, Gei'trude, was b(>rn on May
31, 191(), and on May 29, 1937, married Kngene L.

IJiMKM'. (Iciiiude and Ht-uc(» ai'e still living, and

have one child, who was boin in April 1938.

Sometime prior to September 19ii5, the j)etition-

ers dcnided to ^vi u]) a ivusi for ihv benefit of their

two daughtei-s, and in ease of the deatli of a
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daughter, then for the benefit of the children of

such daughter. On December 11, 1935, the peti-

tioners signed and acknowledged a declaration of

trust, dated November 7, 1935, m which they were

designated both grantors and trustees and desig-

nated jointly as trustee. A trust, sometimes here-

inafter referred to as the Gavlord trust, was de-

clared with respect to 7,000 shares of the common

capital stock of Marathon Paper Mills Co., 5,000

shares of w^hich were contributed bv Gavlord and

2,000 shares by Mrs. Gaylord.

The trust instriunent did not contain any pro-

vision relating to its revocability or irrevocability.

When requesting counsel to prepare the trust in-

strument, Gavlord told him that he and Mrs. Gav-

lord desired to form an irrevocable trust with re-

spect to the stock. At the time the petitioners signed

the trust instrument thev vrei-e advised bv counsel

that the trust was irrevocable. After signing the

instrument, thev left it in. the custodv of counsel.

On February 4, 193(), the j^etitioners filed gift tax-

returns, prepared by Gaylord, for 1935, in which

th(\y repoii:ed the creation of an irrevocable trust

and the transfer thereto of the above mentioned

shares of stock in Marathon Pa])er Mills Co., some-

times hereinafter called Marathon. Mrs. Gaylord

re[)orted the 2,000 shares of stock contributed by

her as having a value of ,^50,000, hut, by reason of

exclusions and the s])ecific exemption taken, she re-

ported no gift tax liability. Gayjoi-d renortcn! total

gifts in the amount of $140,278.08, of which $125.-

000 was rej)orted ns tlio value of tlu^ 5.000 shares
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of Marathon stock contributed by him to tlic trust.

After takinsr exclusions totnlinir $1''),()0() aud a spe-

cific exemption of Sr)(),()(K), his return showed a ^ift

tax lial)ility of appi-oximately $2,500, which he

])aid. Subse(iuently in 1936 (fayh)r(l paid an ad-

ditional u'ift tax of approximately $100 with re-

sj)ect to the said return. The certificates for the

7,000 shares of Marathon stock were placed in a

safe deposit box in California, in the name of Oay-

lord and Airs, (laylord, as trustees, and remained

there until the stock was sold. The trustees sold

some of the stock in each of the years 1936 through

1939, the last of it being sold in the latter year.

For convenience in making deliveiy upon sale, cer-

tificates were sent from time to time to a bank in

Chicago, in which the proceeds of all sales wi^re

deposited in an account in the names of thc^ jx^ti-

tioners as trustees. [187]

In connection with the purchase of real j)r()p-

erty situated in Los Angeles County, California,

the trustees, on September 23, 1937, had th(» trust

instrument recorded in the office of the county

recorder of that county. In 1938 the trustees made
cei'tain purchases of real estate situated in Texas,

totaling about $fK),0()0, and in conn(»ction therewith

had the trust instrument recorded in four counties

of that state.

For each of the years 1936 through 1939, a fidu-

ciary income tax return was filed for the ivusi by

the ti'ustees, in which the daughters w^re shown

as the beneficiaries of the trust, with each entitled
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to one-half of the income thereof. For each of the

said years tlie daughters filed income tax returns

and paid the tax shown to be due thereon. In their

returns they reported as taxable income received

from the trust tlie amounts shown by the fiduciary

income tax returns as having been distributed to

them during the respective years.

At the instance of their counsel, the petitioners

on March 27, 1940, signed and acknowledged an

instrument reading as follows:

Declaration Being a Part of a Certain Declaration

of Trust Dated November 7, 1935

Know All Men by These Presents:

That Whereas the undersigned, George S. Gay-

lord and Gertrude H. Gaylord, his wife, of the City

of Pasadena, in the County of Los Angeles, State

of California, do in and by an instrument of even

date herewith entitled Declaration of Trust certify

and declare and in and by said instrument have

certified and declared that they hold and shall and

will hold the following described personal ])roperty,

to-wit: seven thousand (7,000) shares of the com-

mon capital sto(*k of Marathon Paper Mills Com-

pany, a Wisconsin corporation, of the ])aT' vahu* of

Twenty-five Dollars ($25.00) per share, aiul any

and all f)roceeds thereof, In Trust, Nevertheless,

for the uses and jmrposes and upon the terms and

conditions set foi'th in said Declaration of Trust,

reference to which Declaration of Trust is luM't^by

made for fui-ther parti(*ulars thei-eof : Now. TIkmm*-

f'oi'e, said George S. Gaylord and (ici-trude 11. (lay-

lord to further certify and declare that the trust
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croatcd and pT'ovidcul for in said Declaration of

Trust was ahvavs intended and is intended bv said

trustors and trustees, (leoi'tre ^>. (Jaylord and

(lertrude H. Gayloid, to be and is and shall always

he ahsolut(dy irrevocable and that this further dec-

laration of said undersigned is and is intended to

be and shall always be a part of said Declaration

of Trust and is intended to be and shall always be

taken with and construed as a part of said Declara-

tion of Trust the same as though this presertt.

declaration had been physically incorporated in

said Declaration of Trust.

In Witness Whereof, said George S. Gaylord and

Gertrude H. Gaylord, said trustors and trustees,

have set their hands and seals to this instrument

as of this 7th day of November, 1935, at Pasadena,

California.

After signing and acknow^ledging the foregoing

instnunent, the petitioners left it with their coun-

sel. Thereafter the instrument was recorded in

Los Angeles and Calaveras Counties, California, on

March 28, 1940, and May 14, 1940, respectively.

[188]

In deterniininir the deficiencies involved herein,

the respondent deteiinined that the net income of

the trust for tlie i-espective years constituted income

of th(» petitioners, as grantors; that since (Jaylord

had conti-ibuted five-sevenths of the total value of

the property contri})ut(Hl to the trust, such frac-

tional part of the net income of the trust was tax-

able to liini; and that since Mrs. (Jaylord had con-

tributed two-sevenths of the total value of the



200 George S. Gaylord vs,

property contributed to the trust, such fractional

part of the net income of the trust was taxable to

her.

OPINION

The petitioners take the position that the Gay-

lord trust is and always has been an irrevocable

trust, that none of the income thereof for the years

1936 through 1939 constituted income to them, or

either of them, but tliat all of such income was the

income of their two daughters, share and share

alike, and as such was taxable to the daughters.

The respondent contends that under the statutes of

California the trust was revocable, and that the

income of the trust for the years in controversy was

taxable to the petitioners in the proportions de-

termmed by him.

Prior to 1931, section 2280 of the Civil Code of

California provided as follov/s:

Not revocable. A trust caiinot be revoked by the

trustor after its acceptance, actual or presumed,

by the trustee and beneficiaries, exce])t l^y the con-

sent of all the beneficiaries, unless the declaration

of trust reserves a power of revocation to the trus-

tor, and in that case the |)ower nmst be strictly

j)ursued.

h\ 19:]1, the Legislature of California amended the

secti(m to read as follows:

Revocation of trusts. Tnless ex[)ressly mad(^ ii-

revocable by the insti'ument cn^-itiiig tli(^ trust,

every voluntary trust shall be rc^vocable bv the

trustor by writing \\\{h\ with the trustee. When a
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voluntary trust is revoiani hy the trustor, the trus-

tee shall transfer to the trustor its full title to the

trust estate. Trusts created })ii()r to the date when

this aet shall become a law shall not be affected

hereby.

Accordingly it is the law of California, and has

been since the auK^ndnient of section 2280 in 1931,

that ''every voluntarv trust" is revocable by the

trustor, utdess '^expressly made irrevocable by the

instrumc^nt creating the trust,'' the only exception

to that rule being in the case of trusts created

prior to the date of the enactment of the amend-

ment. The trust here was created, and the instru-

ment creating it was executed, in 1935, some four

years after the enactment of the amendment in

question, and the said instrument did not contain

any provision making the trust irrevocable. Fur-

thermore, there can be no doubt, we think, that the

trust was a voluntarv trust. There is some argu-

ment to the effect that the petitioners by mutual

promises became [189] obligated, one with the

otlier, to make gifts to their daughters and that

the trust was not therefore a voluntary trust within

the meaning of section 2280 as amended. Tliat

argument is in our opinion without mei-it. The

purpose and intention of the pet itionc^rs w\as to

make gifts to or for the benetit of their two

daughters, and a gift, which is the transfer of

something to anothei* without comf)ensation, im-

plies arid denotes an act of cIkucc, a v(>luntarv act.

The ci'ealion ol' the trust was merely the metliod

for oflppcfiiicr or mnkinir the intended iri ft, and it
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takes its voluntary character therefrom. Touli v.

Santa Cruz County Title Co. (Cal. App.), 67 Pac.

(2d) 404, holding that a deed of trust given as

security for the rei)a}TQent of a loan did not fall

within the provisions of section 2280, as amended,

is not in ])oint. We think it apparent therefore

that, if the petitioners are to prevail, they must do

so on • other grounds.

The record shows, and we have found as a fact,

that the petitioners had in mind the making of a

complete and irrevocable grant to trust. We also

think it apparent that their comisel who drew the

trust instrmnent so undei'stood, and tiie respondent

has conceded that when counsel drew the instru-

ment he did not know of the 1931 amendment of

section 2280. '^Fhe record also shows that as soon

as he learned of the amendment he drafted the in-

strument executed by the petitioners on March 27,

1940, declaring that the trust ''is and shall always

be absolutely irrevocable and that this further dec-

laration * * * is intended to be and shall alwa^^

be a part of said Declaration of Trust and is in-

tended to be and shall always be taken with and

construed as a part of said Declaration of Trust the

same as though this present declaration had been

physically incor])orated in said Declaration of

Trust.'' Such bein,<;' the facts, the ix^titioners cite

and rely on section 3399 of the Califoi'uia Code,

which f)r()vides that vvIkmi through fraud or uuitual

mistake of the* |)arties a writt(Mi contract does not

truly express tlie intention of the parties, it may
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b(* revised to express sueli intention, in so fai' as

ean hr done' witliont |)r(\judiee to the ri*2:lits ae-

(jiiired by third persons, in ^ood faitli and foi-

value. Whatever the riglits of tlie parties may he

with respeet to the revision of the instruments

Tuider seetion 3\VJ\K and wliatever the retroaetive

effect of such revision, it is of no moment liere,

since section 3399 has no api)lication to a purely

voluntary deed. Enos v. Stewart, 138 Cal. 112; 70

Pae. 1005, and Robertson v. Melville, ()0 Cal. 354;

212 Pae. 723. In Knos v. Stewart, the K^'i^^^tt^^" <>f

a voluntary deed defectively executed s()ujj:ht to

liave it reformed in equity, after the .ii:rantor's

death, as against the grantor's heir at law\ In

denyinc: the relief sought, the Supreme Court of

California said:

*4» * * 1^ j^ .^ universal })rinciple of courts of

e(iuity that, in all cases where relief is asked by

aiding and correcting mistakes in the execution of

instruments [190] and ])owers, the party seeknig

such relief nnist stand upon some equity superior

to that of the pai'ty against whom he asks it. If

the equities are equal, the hiw must prevail, and

the couit will remain silent and passive. * * A

court of equity interferes to correct a mistake in

a written instrument oidy in furtherance of justice,

and to prevent fraud or some injustice. In this

case, by refusing to coiTcct the deed, ?m» fi'aud or

injustice is done to appellant. She has lost notliing,

because she paid no consideration foi* the deed. She

has been depiived of nothing the law would other-

wise irivc* her. It is true, the intention of tlie
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grantor is not carried out; but it would have been

equally true if an attempt had been made to make

a will, and it had been defective in a vital part.

The court could not reform a will, nor make it so

that it would comply with the law. In this case the

deceased intended to convey the property, but she

did not do so. That intention will not now be

carried out in favor of one who paid nothing for

the conveyance, and against a lawful heir."

In the light of the above pronouncement of the

court, it would seem that not onlv does section

3399 give no support to the contention made here,

but in the case of a voluntary deed the mere exist-

ence of an unexecuted intention on the part of the

donor or grantor creates no rights in the grantee

and takes nothing from the grantor, but leaves the

grantor the freedom which he tlieretofore had, as

if no such intention had ever existed.

The petitioners further contend tliat, under the

law of California, a valid oral irrevocable trust can

be created in personal proj^erty, tliat the Marathon

stock was personal ])ro])erty. and that, since they

intended to create an irrevocable trust, the trust

actually created has at all times subsequent to its

incex^tion in 1935 been valid as an oral irrevocable

trust. The obivous answer to that contention is

that the record fails to slnnv that there was ever

any intention to create an ovi\\ trust, irrevocable or

otherwise, or that any oral tiust was, in fact, cre-

ated. The only trust created was tli(^ writteTi trust

described in oiu" findings ot fact, and it is that
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trust, not some otlici- ti-ust, with wliicli \v(» are licre

concei'iu'd.

Finally, the ix'titionors contend that the respond-

ent is estopped from clainiini; or assertini;- that the

Gaylonl tiust was ever revocable. This contention

is <;rounded on the fact that petitioners in lIKJii

filed their gift tax retnrns for 1935, in which tiny

referi'cHl to tlie trnst as an irrevocable ti'nst, that

the tax shown on the retnrns was j)aid and has

never been refnnded, and that the danghters liave

consistently reported the income from the trust and

paid the tax thereon. They also claim to have at-

tached a cu])y of \hv trust instrument ti) each of

the c^ift tax returns. It is contended tliat the re-

spondent had rull knowledge of the chara(;ter of

the trust as early as 1936 and that he should not

now be permitted to claim that it was iwocable.

Estoppel nmst be specifically ])lea(led; otherwise it

is not an issue in the case. Kl Dorado Oil Works,

46 B. T. A. 994. It has not been pleaded here.

As we read the facts and tlie law, the petitioners

at all times up to [HH] the execution of the instiu-

nKMit of March "21. 1940, had and i'(^tained the I'ight

to revoke the* said trust. To hold otherwise would

in effert be a rewriting of the California statute

or a makiTig of the trust instrument something it

was not. We do not ])0SRess tlie powc^r to dc^ eith(M'.

Since the urantors had the power to revoke the

trust dui'ing the years before us, the income there-

from is taxabh* to them. Section Kit) of the R(»v-

enue Acts of 1936 and 193vS, and nl* the Internal
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Revenue Code. The respondent has properly al-

located the trust income, five-sevenths to Gaylord

and two-sevenths to Mrs. Gaylord. Colonial Trust

Co. v. Commisisoner, 111 Fed. (2d) 740.

Issue 2.—Basis for Computing Gain on the

Sale of Stock

FINDINGS OF FACT

About 1911 or 1912, a corporation known as the

Menasha Carton Co. was organized and began

operations in Menasha, Wisconsin. On July 1,

1917, the outstanding stock of Menasha Carton Co.

was 726 shares of common stock, of which 337

shares were ow^ned by Gaylord, 337 shares by S. H.

Clinedinst, and the remaining 52 shares by four

other individuals. The 337 shares owned bv Gav-

lord had been acquired by him as follows:

Acquired on or before

—

Shares Cost

Mar. 1, 1913 991/2 $9,950.00

Jan. 16, 1914 20 2,000.00

Oct. 20, 1914 941/2 9,450.00

Apr. 8, 1915 18 1,800.00

Mar. 31, 1916 100 10,000.00

July 1, 1917 5 1,236.50

Total 337 34.436.50

Across the street from the ])lant of the Menasha

Carton Co. was located the Menasha Printing Co.,

all of the stock of which twis owned by Clinedinst.

Clinedinst desired to consolidate the assets and

businesses of the two corporations into a new cor-
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poratioii, with (Jayloid as its niaiiaLCci-. It was

agreed tliat (iaylord should pui'cliase sufficient of

the stoek of the new corimration from Cliiu'dinst

to brill*;' liis liohliui^s thei'ein up to 40 ])ereent of

the outstaiidiui;' sto(*k. Deterniinatioii of l!ie basis

for eonsolidation was left to (layh)r(l. He dv-

teruiiiied that the consolidation should be effected

on th(» basis of the ap]n-aisod value of tlie pliysieal

assets, plus the l)ook value of the quick assets of

each of the old cori)orations. Determination of

the value of the stock of the two old corporations

through the capital izatioTi of current earnings at

ten times such earnings (regarded by (iaylord as

a conservative rate") would liave indicated a sub-

stantially higher value for the stock of the old cor-

porations than was indicated on the basis of value

of assets.

The new cor])oration, Menasha Printing & Car-

ton Co., was formed [192] during the later half

of 1917, and the consolidation was effected as of

July 1 of that year, on the basis determined by

Gaylord. The ap})raised value of the physical as-

sets plus the book value of the (|uick assets of the

Menasha Carton Co. was determined to be $18f),()()0,

while the value of the assets of the Menasha l*iint-

ing Co. was determined to be $774,000, making a

total of $960,000 as the valu<' of the assets of the

two corporations. For these ass(»ts, conunon and

preferred stock of the new corj)oration was issued

on a dollai'-for-dollai* basis, $;')()(),()()() in common
stock, and .i^4bO,(M)() in prct'circd stoek. Th<' «•(.??)-
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mon stock of the new corporation was divided into

5,000 shares and the preferred stock into 4,600

shares, the stock of each class having a par value

of $100 per share. Of the $186,000 representing

the value of the assets of the Menasha Carton Co.,

$86,338.89 was allocable to Gaylord 's 337 shares of

stock. Based on such value and applying the pro-

portions in which the stock of the new corporation

was divided betw^een common and preferred, Gay-

lord was entitled, for his 337 shares of Carton Co.

stock, to 449.6815 shares of common stock and

413.7074 shares of preferred stock. The actual

division, however, was $41,000 for 410 shares of

preferred stock and $45,338.89 for 453.3889 shares

of common stock. In addition, Gaylord purchased

from Clinedinst sufficient shares of common stock

of the new corporation to bi-ing his common stock

holdings therein to 1,975 shares. In jiayment for

the stock purchased from Clinedinst, he gave his

promissory note for $152,161.11, which, with the

$45,338.89 representing the value of his shares in

the Carton Co. stock against which common stock

of the new corporation was issued, brought his

total payments for the 1,975 shares of common
stock to $197,500. The fair market value of the

common shares acquired in the consolidation was

$100 per share. The note given to Clinedinst was

dated August 30, 1917, was due three years after

date, and bore interest at the rate of 6 ])ercent ])er

anmnn. It was ])ai(l in full on Se])tember 29, 1924.

Of the 1,975 shares of connnon stock of the new
cor])oration so accpiired by Gaylord, 1,525 shar(\s
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weiv is6Uod to liiin under certiticato No. 2, dated

Auirnst 'M), 1917, and wcvi' put up l)y liitn as collat-

eral for tlie payment <»(* the note to Clinedinst. In

his ineonie tax return t'oi- 1917, (laxdord did not

report any income on the exehan^^e of his !>37

shares of Menasha Carton Co. stock foi- stock in

the new corporation.

In 1922 or 1928 CTayk)rd purchased tlie remain-

inii: interest of Clinedinst in the Menasha Printin<i:

cV: Carton Co. In the meantime, all the preferred

stock issued in tlu* 1917 (*onsolidation had been re-

tired. Durinu' the interval between the consolida-

tion in 1917 and October ol, 1927, (jrayk)rd sold

some small lots of his conmioii stock. In 1925 he

i'(M'eived a 100 ])ercent stock dividend on the stock

then held, and at October '"1, 1927, the parties are

in agreement that he owned an(J hekl 3,357 shares

of such stock. Of the stock so held, 350 sliares had

[193] been transferred by Gaylord in 1925 to liis

brother, C. \\\ (iaylord, foi* 432 shares of tlie stock

of Robert riayloT-d, Inc. In the latter ])art of 192G

or the early ])art of 1927, C. W. Cayloi'd ex])ressed

the desire to reacquire the 432 sluu'es of Roliert

(iaylord. Inc., stock. He wanted the shai*es for

use in conn(*cti()n with a ]*eoi-<j:anization of his cor-

poration. Petitioner (Jaylord agreed to sell the 432

shares for $300,000, but the offer was not accepted.

Thereafter C. \V. (layhud pro])osed that the previ-

ous exchange* of 350 shares of Menasha Pi-inting &

(.'arton (>o. stock for the 432 shares of the Hobeil

(Jaylord, Inc., stock be canceled and that st<^j)s be
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taken to restore the parties to the position that

thev would have been in if the exchano:e had not

been made. The ''whole arrangement" was to be

canceled ''as though it had never existed/' The

offer was accepted and the shares were retunaed to

their original owners, each of the parties paying

over any and all dividends which had been received

on the respective stocks during the interval.

On October 31, 1927, the Menasha Products Co.,

such then being the name of the Menasha Printing

& Carton Co., was merged with the Marathons

Paper Mills Co. In this merger Gaylord received

6,728 shares of the Marathon Paper Mills Co. stock

and $1,038,000 par value of its 5 percent bonds in

exchange for his 3,357 shares of common stock of

the Menasha Products Co. In December 1929 the

Marathon stock was split four shares for one.

On none of the above transactions involving ex-

changes of stock for stock did petitioner George S.

Gaylord report any gain for income tax purposes.

Gaylord, Mrs. Gaylord, and the Gaylord trust re-

ported sales of the following number of shares of

common stock in the Marathon Pa])er Mills Co. in

their respective income tax returns for the indi-

cated years:

Shares Sold

1936 1937 1938 1939

Oaylord 4.950 2,800 3,300 2.462

Mrs. (lavlord 2,100 400 500

Oavlord trust 4,000 1,600 1,000 400
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Tlif L:ain reported on tli(»se sales was computed

on a basis of .^8.21 per sliarc \\\ clrtcM-TniTnTitr the

(lefieieneies lierein, the respoiKh'iit deteriuiiied that

tlie correet basis was .f2,83r).42 per share, exeept

as to 10() of the shares sohl bv (iavh)rd in VXW). 'V\\r

\0{) shares were accpiired by purchase in \\Y.\\\ for

$1,7UU. Tile ,7,Ut)U siiares sold by tiie trust were the

shares cotitrihuted by the petitioners to tlie tiaist

in 19:^). The 2,0(H^ shares contributc^l by Mi-s.

(layh)rd t(> the trust had [1^4] been given to her

by (Tayh>rd in 19)^0. Aceordini2: to the rc^spondent's

determination, the shares sokl by Mis. (Jaylord

pei*sonallv had l)een I'iven to her bv CJa\lord in

Februai-y 1932, and tliat deterinination is not dis-

puted.

OPINION

Tile (luestion here is the basis for determining

gain or h)ss to the petitioners on the sah* of stock

in the Marathon Paper Mills Co. One hundred of

the shares sold l)v (layloi'il in 19!>9 wci-e purchasc^l

!)y him in 191^3 for $1,7(H), and as to tliose shares

tliere is no controversy. The remaininjr sliai-es were

obtained in a t'our-for-one s{)lit of shares received

by frayhu-d in the merger in 1927 of the Menasha

l*ro(hicts Co., formcT-ly Mciiaslia Pi'infinu' c^- Cai'ton

Co., with the Marathon Paper Mills Co. iJoth

j>arties have treated that meruei* as a transaction

on which irain <)?• loss was not to l)r recognized for

inroiiic t.'i\ purpos(»s. ( 'onsc'iucnt l\ . t!ic basis for

gain or loss on the stock and bonds receiveci by

Cavlord as a result of tliat rnenror is the same as
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his basis for tli(3 3,357 shares of Menasha Products

Co. stock exclianged for the stock and bonds. There

is no dispute between the parties as to tlie method

of allocating basis between the Marathon stock and

bonds; neither is there any contention that the

basis of the Marathon stock sold bv Mrs. Gavlord

and the trust is different from the basis of Gaylord

himself. As a result, once the basis to Gaylord for

the 3,357 shares of Menasha Products Co. stock is

fixed, determination of the basis of the Marathon

Paper Mills Co. shares sold is a matter of mathe-

matical comi)utation.

From the evidence and the agreed items appear-

ing in the respective com])utations of the parties,

it is apparent that the 3,357 shares of Menasha

Products Co. stock represent a portion of the 1,975

shares of Menasha Printing & Carton Co. common

shares acquired by Gaylord in the consolidation of

Menasha Carton Co. and Menasha Printing Co.,

and by |)urchase from Clinedinst, in 1917, plus the

100 percent stock dividend thereon in 1925. It is

true that Gaylord did j)urchase some additional

shares from Clinedinst in 1923, but the ovidonco of

record does not show the miniber of shares so ])ur-

chased or the price paid. The respondent, how-

ever, in the computation which he contends is cor-

rect, shows a ])urchase of 50 shares by Gayh)rd in

1923, which })urchase is not shown by the pi^titioiiei*

in his computation; but the res])ondent's tabulation

likewise shows an offsetting snU* of 50 shares not

shown in petitioner's tabulation, and tlu^ net result
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is that the parties in tlicii* tabulations ai-c in a^roe-

ment that the shares oi' .Menasha Products Co. dis-

posed of in tlie 1927 merger n^present the unsold

j)ortion of the 1,975 slian\s ac(|uii'ed by Oayh)r(l in

1917 plus the stoek dividend in 192.'). [19r)]

The principal dilTerenee in the computations of

the parties is in the method of arriving* at the

basis for the 1,975 shares of common stock of the

Menasha Printinu: & Carton Co. accpiired l)y (Jay-

loi'd in 1917. 1'lie i)etitionei*s cont(Mi(l tliat Gay-

lord's cost of the said 1,975 connnon shares and

tlie 410 preferred shares was the sum of the $152,-

l^n.ll paid to Clinedinst and $350,000 chiimed as

th(* fail- market value of the 337 shares of Carton

Co. stock surrendered by (laylord in tlie consolida-

tion, or a total of $502,1^1. 11. From that amount,

they deduct $20,000 as the amount received on le-

tirement of the preferred stock and claim that the

remainder rej)resents the basis for the 1,975 shares

of Menasha Pi-intinix & Carton Co. connnon stock.

Frorn that ti^ui'c the ]>etitioners by computation

arrive at $8.21 per share as the basis for the Mara-

thon Paper Mills Co. stock sold hy them diirinir

the taxable years.

Th(» respondent, (»n the othei' hand, treats the

$152,l<il.ll paid to Clinedinst as the cost of 1,525

shar(»s of the common stock, and $34,4!^().5(), (ia>-

iord's cost of the 337 shares of Carton Co. stock,

88 the cost to him of the remaining common shanks

and the preferr<'d shares of the n(»\v corporation.

Of the $34,43f>.50, he allocates $10,4f)8.70 as the cost

of the preferred shares and treats the remaining
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$23,967.80 as the cost of the common shares re-

ceived in tlie consolidation, as distino:nished from

the 1,525 shares acquired from Clinedinst by pur-

chase. From a total cost of $176,128.91 for the

common shares, he has computed a cost basis

for the Marathon shares sold by the petitioners

during the taxable years of $2.8351/2 P^r share.

The difficulty with the computations of the

parties is that both are wrong in certain respects.

The revenue act in force at the time of the 1917

consolidation contained no provision for the non-

recognition of gain in the case of corporate re-

organizations or the carry-over of the basis of the

old stock to the new, and the parties so agree. To

the extent then, that Gaylord acquired preferred

and common shares of stock of the Menasha Print-

ing & Carton Co. for his 337 shares of Menasha

Carton Co. stock in the 1917 consolidation, he real-

ized gain or sustained loss equal to the difference ])e-

tween the fair market value of the shares so ac-

quired, and his cost or other basis for the Carton Co.

stock exchanged and tlie basis of the Carton Co.

shares surrendered, adjusted by the gain or loss re-

alized or sustained, l>ecome the basis to him of the

Menasha Printing & Carton Co. shares acquired. In

other words, the basis for the Menasha Printing &

Carton Co. shares was the same as their fair mar-

ket value when acquired. One hundred dollars per

share was the price fixed by th(^ parties for tlu» new

shares in \hv\v (healings with each other. That

pric(^ wns nn-ived at by taking tlu^ valnc^ as of the

date of consolidation of the combintHl assets of the

consolidated corpoi'ations. The peti- [196] tionei*s
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coiitciul that such a value was low and was de-

teruiiiH'd upon l)v (Javlnid because it c^ave Iiini a

rinaucial advautaue in the consolidation. Tlu'V

ai-irue that a value represented by capitalization of

the eurrent earnings ol* the businesses at the rate

of ten for one would irive a nnudi his/her value and

that this hiuher value is the fair market value. The

only evidenee in tlie record as to the eurrent ])roHts

of the two businesses is to be found in the oral

testinioiiN' of (lavlord. He did not testifv from the

books and did not attempt to uive exaet tigures, hut

testified from memory and in what he called

''round fiixures/' FurtluM-more, it is to be noted

that the yeai* in which the consolidation occurred

was a war year, and in such years business pi'ofits

are likely to be abnoi'nuil and the hazai'ds nnich

greater. Clinedinst had more at stake in the two

corporations than Gaylord, and yet he was willing

to deal on the* basis of value of assets, whieli gave

an indicated value for the stock of the new cor-

poration of $100 i)er share. Considering all of the

evidence, we have concluded and found that tlu*

fair matket value of the prc^terred and connnon

sliares of the Menasha Printing & Carton Co. stock

acfjuired by (Jaylord in the consolidation was $1(K)

per share. As lor tlie shares acijuired t'l-om Cline-

dinst pei-sonally. that was the price actually paid,

riie facts show that the preferred shai'es wei-e ?•(»-

tired and that (»nly common shai-es were involved

in the lli27 merger with the MaraLiion i'apei- .Mills

(^o. It also app(»ars that a 100 percent stock div-
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idend was declared by the Menasba Printing & Car-

ton Co. in 1925 and that Gaylord received such a

dividend on the common shares which he still

owned, and that the shares subsequently used in the

1927 merger were shares originally held, })lus the

stock dividend shares received in 1925. Dividing

the basis of the original shares with the stock

dividend shares, we arrive at a basis of $50 per

share for the 3,357 shares used in the 1927 merger,

and computation of the basis for the Marathon

Paper Mills Co. shares sold by the petitioners and

the trust during the taxable years should be com-

puted therefrom.

Issue 3.—Losses Sustained on Demoltion of

Building

FINDINGS OF FACT

In March 1938, Gaylord, Mrs. Gaylord, and the

Gaylord trust each purchased a one-third interest

in a rental property situated in Santa Monica, Cali-

fornia, at a total purchase price of $127,500. The

property consisted of a lot 55 feet wide (facing on a

street) by 150 feet dee]), improved by a one-story

brick store building. The building was 55 feet by

80 feet in size, and was divided into three rooms

of approximately equal widths. The value of the

building was $15,228.33, which was the ])ortion of

the purchase ])rice foi* the whole ])roperty [197]

allocable as the cost ol the building. Each of the

rooms in the building was o(*cupied by separate

tenants. At the tiuK^ of* j)nrchase, the ])(»titioners



Comm'r of Internal Revenue 1-M7

(lid not have any inlriilion (!' (li*in()lislnn«:: tlic

building or of erectiiii: a new one, but ('ontern|)lat(Ml

at Diost the remodeling of the front, if recjuired by

tenants.

One of the tenants, J. Uiaufnian, w.'us eonduet-

ing a drii^ business. The lease under which he

formerly occupied tlie ])reTnises had expired on

March 1 1, 1938, and he was occupying tlui premises

on a iiionth-to-month basis. The lease of another

tenant, Bassett Jewelry Co., expired July 31, 1938,

while the lease of the other tenant, (lallen Karnp

Stores Co., which operated a shoe store, exj)ired

November 30, 1938. About May or June, steps

were taken by the petitioner to obtain new leases

from the tenants. (lallenKamp Stores Co., the

first tenant approached, stated that due to expand-

ing business it required more spac(\ While con-

sideration was being given by the petitionei*s to

the remodeling of the building, in order to provide

the company with more space, it obtained a lease

at a near-by location. Prospective tenants Cor the

Qal]enKam|) space likewise desired more space.

Upon investigation, it was found that the f)ai'ti-

tions in the buildintr were bearing partitions, tliat

to move them would necessitate the complete re-

moval of tlie roof, which would be almost as costly

as to demolish the building and erect a light steel

building. In this situation the petitioners decided

to obtain agreements fiom the present tenants ex-

tending their occupancy through Decembc^r !U,

1938. In dune 1938 such agreements weic made
with r^raufman and the Bassett Jewelry Co., and



218 George S. Gaylord vs,

in August with the GallenKanip Stores Co. A
tenant was found w^lio wanted a 27-foot frontage

and moi-e depth than tlie brick building afforded.

Two other tenants w^ere found wlio w^anted less

frontage than that of the rooms occupied by Brauf-

man and the Bassett Jewelry Co., but more de})th.

By late summer or early fall of 1938, the peti-

tioners decided to accept the three prospective

tenants, to demolish the brick building, and to erect

a new light steel structure on the premises. On
January 2, 1939, demolition of the brick building

was begun, and a new steel structure was erected.

The new building had a frontage of do feet, the

same frontage as the old brick building, but was

120 feet deep, and cost $33,000.

In their income tax returns for 1938, Gavlord,

Mrs. Gaylord, and the Gaylord trust each took a

deduction of $5,076.11 as their proportionate share

of a loss sustained on the brick building. The re-

spondent disallowed the deductions.

OPINION

At the hearing the respondent took the position

that the Santa Monica property \vas acquired by

the petitioners and the trust with [198] the in-

tention of razinc: the buildins.- and erectine' on tlu^

premises a more desirable building and tl)at no

f)aT't of th(^ purchase^ price was allocable to the

building thereon. On biief, he concedes that this

was not the (*ase, and states that all that I'cinains

in controversy on this issue is the value of the
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buildinLr, whicli \w contends was not in excess of

$15,000. Tlie petitioners contend tiiat the value of

the hnildinir was at least $15,228.3:^, tlie total of

the three deductions taken.

On the evidence, we have found that the value

of the building at the time of purchase was $15,-

228.33 and that such amount was the poHion of tlie

total purchase price of the ])roperty properly allo-

cable to the building*. We accordingly bold for the

petitioners on this issue.

Issue 4.—Loss Resulting From Destruction of

Pear Orcbard

FINDINGS OF FACT

In 1931 Gaylord jmrchased certain land in Mon-

terey, County, California, bordering on the CaiTuel

River, on which lie raised chickens and hogs. In

1935, and principally for the purpose of obtaining

a way to u'et into his ranch from the oi)p()site side

of the river, he f)urchased a 10V2-aere tract of land

situated on the opposite side and bordering on the

river, at a c(»st of $900 an acre. Of the tract })ui-

chased, about one acre was covered by the river

and by a road; one acre was not devoted to any

purpose; while on the remaiTidei* of the tract were

])ear and cherry tret^s. The i)ear trees had been

set out from about 1930 to 1932. (xavloi'd intended

to o})erat(\ and did for several y(»ars of)erate, the

orchard o?i a <Manmei'cial basis, l)ut about 1937 or

1938 the selling i)rice of pears had dropped to

$15.50 fa jii1f).r)0 ppr ton, the lowest price ever
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reached in tliat locality. Operation of the orchard

at such })rices was unprofitable. During the period

of depressed prices approximately one-third of the

pear trees in Carinel Valley were taken out.

Since the operation of the pear orchard was not

profitable at the ])revailing price for pears, and

because of his desire to use the land for the grow-

ing of alfalfa in connection with his chicken and

hog business, Gaylord, in the early ])art of 1939,

removed all of the pear trees except 25. The trees

were sawed and used for wood on the ranch. At

the time of removal the trees were in full ])earing

stage and were approaching the years which would

normally be their best producing years. Since the

removal of the trees the land has been used for tlie

purpose of growing alfalfa.

Ordinarily an acre of pear orchard represents

approximately 64 trees. Four hundred and thirty-

two \w^v trees were removed by Gaylord from his

property. On his income tax return for 1939, he

took a deduction of $4,320, or 10 ])er tree, as the

amount of loss sustained [199] by reason of the

destruction of the pear trees. Of the (Icnluction

so claimed, the respondent, in determining the d(^-

ficiency herein, allowed $864, or $2 per tree, and

disallowed the remaindei*.

The loss sustained by (Jaylord by reason of the

destruction of the ])ear trees was $5 per tree, or

$2,160.

OPINION

In 1935 the X^y^'^di^^'^ tra(»t here in (piestion was

i)urchased by Gaylord for $900 an acre. Most of
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the tract was set in ])ear trees, but tlie purchase of

the land and tlie orehaid was made as a unit and

there was no allocation of* price between tlie land

and the trees. The orchard was operated conuner-

eially for a lunnber of years, but in 191^9, due to

the dro]) in the price of pears, (Jaylord decided to

discontinue the operation of the j)ear orchard and

to convert the land to other uses. As a result, all

of the pear trees, with the exception of 25, were

destroyed and the land has since been used for the

grownup of alfalfa in conjunction with his chicken

and hog operation adjoining. The evidence from

which the basis for determining the loss resulting

from the destruction of the pear trees must be de-

termined is sketchy, and in the main re])resents

conclusions drawn bv Gavlord from data collected

by him with respect to i)lanting, raising, and main-

taining a ])ear orchard and by comf)arison of his

])urchase of the pear orchard with two purchases

of property in the same locality, one property be-

ing a pear orchard and the othei* having no trees.

In the case of those pui'chases, the Uuid without

trees sold for half the price at which the land with

the trees was sold. The dates of the sales in those

instances were approximately one year from Oay-

lord's purchase of the property here in question,

or one year from the destructio]i of his f)ear trees;

the record do(\s not show which. (Jayloi'd, in ar-

riving at the deduction clainuMl, estimated that the

number of pear trees destroy(»d was 41^2, and the

respondent in that connection raises no question.
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After (^onsideriiig all of the evidence of record,

it is our opinion, and we have found as a fact, that

the loss sustained by Gaylord by reason of the de-

struction of the pear trees in the year 1939

amounted to $5 i)er tree, or a total of $2,160. To that

extent, the deduction claimed bv him is allowed.

Gaylord assigned as error in his petition the re-

spondent's disallowance of $467.10 of a deduction

of $517.10 taken in his 1937 return as attorney's fee

paid for advice on financial matters. In his an-

swer, the respondent denied error. No evidence

was submitted on this issue, and it is not urged on

brief. Apparently the issue has been abandoned,

and the respondent's disallowance is sustained.

Decisions will be entered under Rule 50. [200]
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[Title ..r Tjtx Court aiul Cause]

MOTION FOR KK("ONSinp]HATION HY THE
TAX conrr of thk tnitei* statks
OF ITS DJXlbilOK I'KOMT I.OATKD FKH-

RUARY 18, 1944, IN THE AHOVE EN-

TITLED AND REFERRED TO PROCEED-
INGS DETERMNIN(i (1) THAT THE IN-

COME FOR THE YEARS 19:i(; TIHIOIUUI

19:59 OF THE TRUST INVOLVED IN SAID
iMU)CEEDIN(JS WAS TAXABLE TO THE
ABOVE NAMt:D PETITIONERS AND (2)

THAT THE BASIS FOR COMPUTING
GAIN ON CERTAIN CORPORATE STOCK
SOLI> I'.Y SAID PF]TITTONERS AND
SAID TRUST DURING THE YEARS 19:5(;

TIIROl'GH 1939 WAS NOT $8.21 PF:R

SHARE

To tlie Honorable the Tax Court of tlic United

States and to the Honorabh' Bolon B. Turner,

Judpe of said Court

:

(Tef)r}ie S. (Jaylord and Gertrude 11. Gaylord,

the i)etitioneis in the above entitled .and referred to

proeeedinjrs, do hei-eby move tlie above entitled

court that it reeonsidei- its decision proinulfjated

February 18, 1944, deterniininjr

(1) that the income lor the vears 1936

throut^li lf)')9 of the tmist created bv said |)(»ti-

ti<)iiei*s and of [-01] wliicji they were trustees,

involved in tliese proccn^din^s, was taxable to

them for said years, and
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(2) That the statutory basis for computiui;-

gain on certain shares of tlie common capital

stock of Marathon Paper Mills Company sold

by said petitioners and said trust durino' the

years 1936 through 1939 was not -$8.21 ])er share

as contended by said petitioners.

Said motion is made on the records and files in

said proceedings and the evidence taken at tlie

hearing- in said proceedings held at Los Angeles,

California, April 2nd and 3rd, 1943, and on the

grounds hereinafter set forth. Tn what follows

herein the petitioner George S. Gaylord is referred

to as Mr. Gaylord, the petitioner Gertrude H. Gay-

lord is referred to as Mrs. Gaylord, the above men-

tioned decision is referred to as Decision, the pages

thereof to the mimeographed copy of said decision

furnished by the court to the ])etitioners, and the

transcript of said evidence as Tr.

I.

As to the above referred to determinatic^n that

the income of the trust referred to in the Commis-

sioner of Internal Revenue's notices of deficiency

dated Sei)tember 17, 1941, and in tlu^ respective

])etitions of said petitioners for redeterminr.tion of

sucli deficiency is taxable to them it is res])ectfu!ly

submitted that in so determining the court erred

as follows: [202]

(1) The CouT't disregards the legal effect of the

undisputed nuitual agi'cement of Mr. and Mrs. Gay-

lord for the creation l)y them of an iirevocable

trust.
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Til its Fin(liTi<:s <>r i^'act (Decision, pa^e 4) the

court lueiely states that

*Mhe petitioners decided to set up a trust for

the henefit of their two daughters, anci in tlie

case of a deatli of a daughter, then for the

benetit of the children of such dau.^hter"

and hiter in its Opinion (Decision, page 8) adds

that

** There is some aruuinent to the effect that the

petitioners by nuitual promises became obli-

jrated, one to the otiier, to make gifts to their

dau<j:hters and that the trust was not therefore

a vohmtary trust wnthin the meaning of sec-

tion 2280 as amended"

But iho<p niutua] promises to create^ tlie ti-ust were

indisputably proven and, as shown on pages 48 to

50 of Opening Brief of Petitioners, were su])ported

by what in California is a good and valuable con-

sideration and hence cimstituted a })in(ling contract

between the petitioneis. It was the contract so

formed which changed what would otherwise have

been a voluntary trust (as that tei-m is used in

equity jurisjirudence) into a tiust created foT* a

good and valua})le consideration. [20:5]

(2) The CouH holds, contrary to (^difoi-nia law,

'*t)iat the tiust was a voluntai-y tiusf as that

phrase is used iji Section 2280 of the Civil Code of

California, as amended in 1931.

The court assigns to the word "vohmtary'' as

used in that amendment the m(»aning **an act (»f

choice, a voluntary act''. (Decision, page 8.) This
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misa])pliciation is directly contrary to the construc-

tion given to the phrase ''voluntary trust" in Sec-

tion 2280 of said Civil Code, as so amended, in the

case of Touli vs. Santa Cruz Title Company men-

tioned on page 8 of the court's decision and dis-

cussed at length on pages 43 to 48 of Opening Brief

of Petitioners. The Touli case was cited by peti-

tioners not because of any relation or l^earing of a

deed of trust given as security for repayment of a

loan to a trust such as that cerated by the contract

of Mr. and Mrs. Gaylord but for the precise inter-

pretation of the phrase ''voluntary trust" as used

in the amended Section 2280 ; for the District Court

of Appeal of the State of California in its decision

in that case expressly and incontrovertibly liolds

that such phrase "voluntary trust" means a trust

created '* freely and witliout a valuable considera-

tion or legal obligation", and explicitly rejmdiates

any such meaning of the word "voluntary" as that

now^ given it on page 8 of the Tax Court's decision.

The expression "voluntary trust", says the District

Court of Ap])eal, "was not used in the broad sense

found in Section 2216" of the California Civil Code

(wherc^ "voluntary trust" is defined as "an obli-

gation arising out of a personal confidence re])()sed

[204] in and voluntai'ily acce])t(Ml by one for the

benefit of another") "but in the restricted sense

of a ti-nst created freely and without a valuable

consideration or legal obligation''. (20 C. A. (2(1)

495 at 497.) In the case at bar, the coni-t has, with-

out reason it is submitted, selected tlu^ word
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^*freely" froin its context and luis dclincd '^voliin-

tary", as used in fho aniondod Section L*2S(), by

only a part of its ti'ue detinition and i.i^nored the

latter 's most i!n|)ortant clause.

FurtluM* examination of the Calii'oiiiia reported

decision to date reveals that this exact construction

hy the District Court of Api)eal of the phrase **vol-

untary trust" so used in the amended Section 2280

remains unchantr^Hl or unmodified by any other

decision of an ap])ellate court of the State of Cali-

fornia and constitutes the standinii; and aece|)ted

inter])retation of what is meant by that phrase.

As the nuitual agreements of Mr. and Mrs. Gay-

lord, binding each of them to the other to join with

each other in the creation of the trust here involved

and to contribute to such trust from his and her re-

spective separate estate, constituted a good and valu-

able consideration under Section 1605 of the Cali-

fornia Civil Code and such ])ei'tinent judicial deter-

minations as Aden vs. City of Vallejo (1903) 139

Cal. 105, lf)8, such trust was created for and

founded upon a valuable consideration or legal obli-

gation. It was not, therefore, a voluntary trust

within the meaning of said Section 22S0, as

amended. [205] To so hold would not 'Mn elT(»ct be

a rewriting of the California Statute or a making

of the trust instrument somethinu it was not" (De-

cision, page 11) but a simple foHowing of the ap-

plication and scope of amended Section 2280 as

defined by the California courts.

(3) The Coui-t fails to distinguish b(»tween the
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effect as to the petitioners themselves of their con-

tract to create the trust and the result thereof as

concerns their daughters and their issue, who are

the beneficiaries of the trust.

Thou2:h neither of the petitioners was obligated

to make or become a party to such contract and

could just as freely and vohmtarily have abstained

therefrom as have entered upon it, and though the

act of each of them in becoming a party to such

contract was '^an act of clioice, a voluntary act",

once they did so contract their relationship to each

other changed and became one of binding legal obli-

gation as to each other. The result, however, of such

an onerous and binding obligation was, as to the

beneficiaries of the trust, a gift for they admittedly

gave nothing of value. While the petitioners' ''pur-

pose and intention was to make gifts to or for the

benefit of their two daughters" and the object of

the petitioners' nuitual agreements was the benefit-

ing of their daugliters and their daugliters' chil-

dren without any compensation or value, except love

and affection, moving to the petitioners from such

beneficiaries, the important thing that should not

be overlooked is the fact [206] that the resulting

gift was not the act or donation of one person but

th(» se|)arate acts and donations of each of two

persons, neither of whom cmild have been com-

pelled by the other to mnk(^ such gifl. It was lli<'

circuTUstance that (\ach of them did bind himself

and herself legally and effectively to th(* other to

make his and her res])ective contribution to the
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trust—(lid in I'ai't civato a legal obligatinii oi* bar-

den in I'avor <,i* liis <>r hvv eo-tnistor

—

wliicli diflfcM'-

entiates the trust at l»ar I'l-oni a trust where there

is but one trustor who uses that means of making

a gift and there is no preeedent legal obligation

between two or more persons foi- the making of

such trust. The result in each case mav l)e the same,

tliat is, the ])enefieiary receives a gift; but in the

case where there is no j)recedent agreement tliere is

no valuabh* consideration or legal obligation in-

volved and there is a 'S'oluntary trust'' such as is

referred to in Section 2280 of the California Civil

Code, as amended; while in the other case where

there is such an agreement for or founded upon a

valuable consideration or legal obligation between

the multi])le trustors there is present that valuable

consideration or legal obligation which takes the

trust from out of the scope of the statute men-

tioned.

In other words, it is not the i-esulting gift to tlie

daughters and their issue which must be look^^l to

in the case at bar but i-ather the mutual and ?*ecip-

rocal agreements of their ])arents, the contract

between them, which must i)e considered. The <*ourt

in its decision looks only to the resulting gift and

overlooks the ])recedent legal obligatioti of Mr.

Gaylord to [207] ^It-s. Gaylord and of Mrs. Gay-

loivl to Mr. (hiyloi'd whose ])ei'formancc oi- fulhll-

ment bi-ouuht th(» gift into being.

(4) Tlie Court holds, contiai'N to California law,

that Sectidn :VAm of the (\alirornia Civil Code has

IK) application t(» the trust at i)ar.
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On page 9 of its decision the court says that that

section ''has no application to a purely vohuitary

deed" and cites Enos vs. Stewart, 138 Cal. 112, and

Ro])ertson vs. Melville, 60 Cal. A])p. (not Cal.) 354.

Again, on page 10 of its decision the coui-t makes

reference to 'Hhe case of a voluntary deed".

From the sup])osed non-application of Section

3399 to a ''voluntary deed" the court a])parently

draws the conclusion that the statute is likewise in-

applicable to the contract and trust of the peti-

tioners. But this conclusion does not follow. In the

first place, the original declaration of trust dated

November 7, 1935, is more than a mere deed or

convevance such as that involved in the Enos case

or that involved in the Robertson case. Such decla-

ration is also a contract and evidence of a contract

between the petitioners, the two trustors therein

named, as betw^een themselves and with respect to

the beneficiaries provided for in the trust. Tn the

second place, Enos vs. Stewart involved the special

situation of a deed of gift from a mother to her

daugliter in disinlieritance of the mother's husband.

Though tlie court in its decision of the case at

bar, on pages 9 to 10 tliereof, quotes at lengtli from

the opinion of [208] Commissioner Cooper in the

Enos case tliat pnrt of tlu» Coiimiissioner's o])inion

which is omitted from tlu» iiiidst of such quotation

is not witliout its ])ertinent significance and ex-

])lains wliy the coui't tlien* declined to reform as

against tlie 5^Ul•vivillg liusbaiul heir the deed to tlie

daughter. Quoting tlic^ omitted portion:



Comm'r of Internal Revenue 2?>1

k%rv
rile iM|uiti(\s of I'cspondcnt arc, at iuasl,

e<iual to those of appellant. It is the dictate of

e(|uity and natural justice that the j)roperty of

a wife dyini:: without issue should i^o in j)art

to her surviviuiz: hushand. This was certainly

the view of the legislature in enactini; oui*

statute of disti'ihutions, for \\\ such case it

makes the husl)and the owne]- <d* one-half the

])r()pei'ty. It' tiiis ht» so, then ecjuity would say

to a|)pellant that she should allow the respon-

dent his one-half the j)roperty."

Tlie Knos ease lays down no ruh' and expresses tio

j)rinci|)le which in any niannei- militates against

the position of the petitioners in the ease at har

that i)y virtue of Section :>:>99 i)\' the Califoinia

<'i\il Code the trust created b\' thcni is and sh(»uld

he in accoi-dance witli their oriuiiial and unchantz:ed

understandiuir considered ahsolutelN i?rev()cal)le hy

either of th(Mn or any party whomsoever. Section

3529 of the California Civil CNxie provides: ^^That

whicli oULiht to have been done is to be regarihMl

as done, in favor of him to whom, and against him

from whom, ])erforniance is due."

Tn tiie Hob(»T-t>on case the District Coui't «>f

Appeal atlirmed a .judninent ref<>! iiiinu the (h'ed

there involved in accoid- [209] ance with the oriiri-

nal intention of the parties to the contract in pur-

suance of which th<» deed was executed. Says I*re-

sidin;; Justice Kinlayson in llie Dibtricl Court of

Af)pears opinion in tliat case:
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**It may be conceded that equity will not

reform a purely voluntary deed, for one who

accepts another's bounty cannot be heard to

say that something else should have been

given", citing Enos vs. Stewart.

Then, continuing:

**But a valuable consideration, how^ever small,

will support a conveyance; and a consideration

which will support a conveyance ordinarily is

sufficient to entitle the grantee to maintain an

action to correct a mutual mistake in the deed."

(60 Cal. App. 354 at 356-357.)

In the case at bar there was imder Section 1605 of

the California Civil Code and its settled construc-

tion, as pointed out in Opening Brief of Peti-

tioners, such a valuable consideration supporting

the mutual agreement or contract of the petitioners

pursuant to which the gift in trust was made.

(5) In holding inapplicable to the trust in the

case at bar Section 3399 of the California Civil

Code the Court overlooks the circumstance that it

was not any of the beneficiaries of the ti'ust who

were before the Court insisting upon the a])plica-

tion of that section but it was the two contracting

parties themselves, the petitioners herein, l)oth of

w^iom invoked the ])rotection of that section.

There is here no case of hearing ''one wlio accepts

[210] another's bounty" saying ''that something

els(^ should be given." Those wlio s])eak here are not

donees but donors and contractors, each of* wliom
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was hy reason of onerous legal obligation, rouiuled

on \'ahial)le eonsideration, hound oadi tn the other,

to create the trust and make his oi- her contrihu-

tion thereto. It is thev who invoke the corrective

effect of the section.

(6) The Couit in its (jpinion ignores Section

1640 of the California Civil Code regarding the in-

ter])rotation of wi'itten contracts to exy)ress tlie

real intention of the |)arties (cited on page 53 of

Opening Hrief of Petitioners) and tlie provisions

of Section 3401 of the same code (cited on f)age 54

of that brief) which, with Section 3399 above re-

ferred to. fulh' cover the situation of the omissioii

of an express dechiration of irrevocability in the

original declaration of trust dated November 7,

1935.

As heretofore pointed out, the trust witli whicli

this case is concerned is not a mere deed or con-

veyance but a contract between the petitioners and

tile l)eneficiaries, formed pursuant to a precedent

onerous contract between the petitioners. l>iit if,

wrongfully and contrary to the undisputed facts

and circumstances of the case at bar as to the in-

ception of that trust and the subscHiuent acts and

conduct of the |)etitioners and others with I'espect

thereto, the original declai-ation of tiust hv re-

gai'ded niei*elv as a
"
voluntai"\'' deed or convev-

anee, as such term is used in e(|uity jui'isprudence,

then it still does not follow that it is not subj(»ct

t4> reformation or will n(>t be regarded as at all

times reformed and r'eadinu ['ill] in accordance
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with the i)ositive original intention of the parties

thereto. See annotation in 69 A. L. R. at i)age 423,

et seq. There (on page 424) it is declared with

respect to the supposed general rule that a court

of equity will not reform a conveyance which is

voluntary and based on no consideration

:

'"As is ap])arent from an examination of the

cases which follow, however, no such broad and

sW'ceping rule can be laid down on this subject.

Whether or not equity will reform a voluntary

conveyance depends upon who seeks the re-

formation and against whom it is sought, as

well as upon other circumstances. For ex-

ample, it is w^ell settled (see subd. II. c, infra)

that the grantor is entitled to a reformation of

his voluntarv deed as asrainst the srrantee * * ^

In its present form and without radical limita-

tions, the general statement set out above,

taken with all its implications, is not only

valueless as a guide in the determination of

any given case, but is positively misleading.*"

(7) The Court completely overlooks the effect

of the gift tax returns signed and verified February

3, 1936, by the petitioners and thereafter filed by

them, wherein they referred to and identified the

trust here involved as an irrevocable trust.

In its decision (on page 4) the court finds that

the petitioners filed gift tax returns in which they

repoi-ted the creation of an irrevocable trust and

the ti-ansfer thereto of [212] Uw 7000 shares of

Marathon Pa})ei' Mills Com])any stock. The only
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refereiire the court iiinkcs in its Opinion t«> tht'so

gift tax returns, in wliirli tlic trust is declared to

l)e an irrevocable trust, is in a brief j)ara.u,ra|)li on

j)ages 10 to 11 of its decision, wherein the court

discusses petitioners' contention that the respond-

ent is estopped from claiming or asserting that the

trust was ever revocabh*. It should not b(» over-

hulked that petitioners pU'ad tlie making, signing,

verification and filing of these gift tax returns and

introduced evidence thereon, including a certified

photoiz"ra])hic <M)py of each such I'eturn, not only for

the purpose of sliowing and proving that the i-e-

s])ondent Commissionei* was so estopped but also,

more importantly, foi- the purpose of showing and

proving a declaration in writing signed and veri-

tied by the petitioners within less than two months

of the execution of the original declaration of

trust dated November 7, l9o5 (which was acknowl-

edged by the i)etitioners December 11, 1935) which

subse([uent written declaration soi forth in the gift

tax retui'us would serve as a correction oi' amend-

ment of the provisions of the trust as set forth in

said declaration dated Novembei' 7, 193;"), expressly

making such trust iri'evocable, if the same were not

irrevocable from its very inception. This matter

is fully disrMissed cm j)ages oT to 60 of OpcniniT

Urief of Petitioners. Obviously, if the trust as

originally ent(»r(»d upon was undc?- any theory

revocable by the petitioners oi* either of them it

would also be subject to subsetpient change (^r niodi-

ticatioii by them, and if tliey in writing did so
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change and modify sucli trust by declaring the

same to be irrevocable it would, in any case, be

irrevocable from that time on. Viewed therefore

as a subsequent addition, change or modifi- [213]

cation to the original trust, the formal declaration

in writing by the petitioners, set forth in their

gift tax returns, that the trust was irrevocable

served to make such trust irrevocable in any case

from the time of the making of such statement of

irrevocability. It has been shown in Opening

Brief of Petitioners, nor is it contradicted, that

mider California law as well as the law of other

jurisdictions the instrument creating the trust may
consist of any number of documents, which need

be neither contemporaneous in time nor have any

particular formality, and the trust will speak, as

it w^ere, as of and from the time of the making of

the last of such instruments completing the trust

])rovisions. That the trust involved in these pro-

ceedings was the only trust to which reference

was or could be made in the gift tax returns is

amj)ly proven by the UTicontradicted testimony of

Mr. and INIrs. Gaylord given at the hearing. See

Tr., pages 52-53, 130-131. In vic^w of their original

and unchaTiged intention to create an irrevocable

trust and tluMr understanding that they had formed

such a. ti'ust, it is immaterial tliat when they made,

signed, verified and filed their gift tax ri^turns,

neithei- Mr. nor Mrs. Gayloid anticipated the need

of any additional declaration of iiTevocability. The
gift tax T-eturns were all a pai't of the same gen-
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eral tnuisiiction and in accurdancc witli tlip same

UTuleviated from int('Tit.

(8) Thf Coiiil in lioldiim tiial rsi()|)j)('l is not

an issue in this ciise and in not holdinu* the re-

spondent estopped to chiim that the trust was

revoeabh' pr(K*t*eds contrary to law and fact. [liM]

Estoppel was another reason for the intioduetion

of the gift tax returns. While it is true that the

petitioners contend that res|)ondent had full knowl-

edge of tlie irrevocable charactei- ol the tinst as

early as 19.*5(5 and that he should not now be per-

mitted to claim that it was revocable, it is res])ect-

fully submitted that such estoppel was not only

sufficiently pleaded in the petitioners' respective

])etitions herein hut further that such issue was

definitely before the court at the heai-iniz; liad in

these proceedini^s and that the case was tried on tlu'

theory that amonu: the issues there was this specific

issue of estoppel involved. 1Mie court cites (Deci-

sion, pa.e:e 11) El Dorado (Jil Works, 4() B. '^\ V
994. But in that case no facts oi* circumstance:;

were either j)Ieaded in the petition or in evidence

befoi-e the court on which any estoppel could be

founded. Says the court in its opinion there (on

j.asre 9f^8)

:

"The l)etitioner made repr-esentations of Tact

ill its income ta.x retui n wliidi wcfe false, were

known by the petitionei* ti» he false, and w(»re

relieil upon by the res|)ondent in allowini^ de-

ductions which would not otherwise have been

allowed.'*
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The court there continues (on i)age 999) that since

**the estoppel was not pk^aded and is not even demon-

strated, we are unable to consider that there is any

issue of estoppel in the case or if there is such an

issue that it may be decided to the respondent's

[taxpayer's?] advantage". Further in that case,

the court emphasizes that even in its brief the tax-

payer does not point out precisely what it is that

the Commissioner is estopped [215] to deny and

declares that ^'An estoppel must be definite and

certain and not vague and uncertain. (46 B. T. A.

at page 998 to 999.) So it appears that in the El

Dorado Oil Works case not only were there no facts

from which an estoppel could arise pleaded but no

such facts were proven or offered in evidence. On
the contrary, it was the taxpayer which had made

in its income tax return representation of facts

which were not onlv false but know^n to the tax-

payer to be false. In the case at bar there was, of

course, no misrepresentation whatever in the gift

tax returns made, signed, verified and filed by the

petitioners early in 193(x In those retunis they

declared the fact to be that the trust was irrevo-

cable, a fact which was not onlv believed bv them

then and there to be true, but which if by reason of

some legal technicality it had not theretofore been

true was made true by their very fact of so express-

ing it in writing in those gift tax returns. This

significant feature of Uw case at bar the court has

wholly overlooked in its decision.

It is not necessary that for pleading an esto])])el
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ill .1 procoodin*; sucli as this the ])arti('ular word

*esto|)j)er' Ik* used in tlic ])('ti1inn. All lliat is r<

-

(jiiiivd oil tlic |>art of the pt'titionini:: ta.\|)ay(M-s,

and It is siitliriont, is to plead the facts from which

the estoj)pcl arises oi* on wiiich it is based, l^cti-

tioner Mr. (iaylord j)lcad(Ml those facts on pa^'c IM

to 23, pa^es 25 to 2(i, and j)ai;-c 29, of liis petition.

PetitioncM- (Jertrude H. (laNdord pleaded the same

facts on pau'es IT (the sentence at the t()|) of tlial

paL!,"e comnuMicinLi' on paue Ki) to IS, 20 to 21 and

23 to 24 of her petition. In each ol' [216]these peti-

'ions thei'e ap])ears, as a ])art of the statetnetit of

the facts as to tlie creation of the trust, the makini;-,

sii^ninc:, verification and tilini;' of the .uift tax re-

tuins, and alleirations to the effect that tlie trustors,

trustees and beneficiaries of the trust relied at all

times upon its irrevocable character, and alleL;ations

that eacli of tlie dauuliter lieneficiai'ies of tlie trust

rendere<l their individual income tax r(*tui'Tis of

income foi- the vears 193(), V.YM. 193S and 19:J9, in
ft

^

which returns (*ach of them incduded her one-half

of tli(* net income of the trust foi- the aj)propriate

year, and paid her individual income taxes on such

income. In M?*. (Iaylord 's ])etition theiv^ wei-e also

incduded allegations as to his payment of the gift

tax.

Thoimh the words '*estof)pe(r' oi* **estop))c]" do

not ajujcar, the same if used would arnoinil only to

• h(^ expression of a concdusion of law and not a

statement of fact as rerpn'nnl by the rules of this

cour-t. Not only were the facts constitutini; a leiral

and equitai)le (»stopp(*l so |)leade(l in botli petitions,
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but the same v/ere also proven at the hearing and

in the exhibits admitted in evidence thereat and

now before the court.

The court itself considered that the ssue of es-

toppel was before it. When a photographic copy

of Mr. Gaylord 's gift tax return was received in

evidence there was no objection on respondent's

part to its authenticity but counsel for respondent

then stated: '^if the idea is that a gift tax or pay-

ment of a gift tax is material to this case, I object

on that ground as to immateriality and irrelevancy.

I take it, though, your [217] Honor, that counsel

is offering these exhibits because of the statements

made therein by Mr. Gaylord in reference to the

trust''. To which counsel for the petitioners re-

plied '^Precisely, statements". Respondent's coun-

sel then said: ^'On his side of the case, of course,

that is pertinent"; as to w^hich the court com-

mented: ^^I don't think in the light of counsel's

opening statement on estoppel and equity you can

assume that is the only purpose of the gift tax re-

turn" (Tr., pages 55-56.)

Not only are the income tax returns of the daugh-

ter beneficiaries for the years involved in evi-

dence but as well the income tax returns of ^Ir. and

Mrs. Gaylord for tliose years and their fiduciary

returns for the trust for the same years; there hav-

ing been filed with their first fiduciary return for

that trust in the early ])art of the year 1936 a copy

of the origiiuil declaration of trust dated Novem-

ber 7, 1935.
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The roniinissioiirr ol' Iiirnial Revenue lind ;it all

times all of the facts and eireunistanees (d' the ease

hefore him and must he presumed to know that

under the law, even though the deelaration of trust

ori<;inal1y contained no exj)ressi()n of irrevo-

cahility, such expression was properly and adequ-

ately supplied in the crift tax returns tiled with him

referrin*^ t(> this j)articular trust and to none other,

and he has had at all times full knowdedjj^e that all

})arties to said trust, trustors, trustees and henefi-

eiaries, were acting* and conductin^i: tlu^mselves and

relying on the hasis of the trust's irrevocability

and w^ere payinc: out money and value on that basis

and changing [218] their position accordingly, and

that no gift tax need have been paid by Mr. Oay-

l')i(l in 193() or at anv time if the trust had not been

irrevocable. I^ut the Commissioner kept silent,

received the benefits of his silence and raised no

question as to the irrevocability of the trust until

years had passed and he initiated the present c^on-

troversy. In justice and in ecjuity, in view of all

of the circumstances and facts surrounding the eon-

duct of all i)a7'ties to this ti'ust, the Commissioner

should he estopped to claim or assei't that the* trust

ever was revocable, at least, at any rate, at any time

from and after making and signing of the gift tax

returns.

(9) Th(» Court overlooks evidence before it, both

in th(» declaration of trust dated Novemln^r 7, 19!^^,

and of the acts and conduct of the trustees, tliat the

trust was intended to Ko operative UTidcM- law^s of
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jurisdictions otbei* ilian California, in which other

jurisdictions the trust even as set forth in said

declaration, has alwavs been irrevocable.

The Court in its decision makes no mention of the

fact that The Northern Trust Company, of Chicago,

Illinois, a cor})oration foreign to California, was

named in the original declaration of trust as a suc-

cessor trustee of the trust therein created and pro-

vided for, nor of the fact, in evidence, that follow-

ing the sale of the shares of Marathon stock none of

the i)roceeds thereof were ever kept in or [219]

came to California except such thereof as w^re

invested in California real estate.

(10) The Court erred in not holding the income

derived from the Texas real property to have been

income of an irrevocable trust.

Though the Court on page 5 of its decision men-

tions the fact that '*In 1938 the trustees made cer-

tain purchases of real estate situate in Texas, total-

ing about $90,000.00, and in comieetion therewith

had the trust instrument i-ecorded in four coiinti(N

of that state", the coui't iiowhere in its decision dis-

closes th.at it considered in any manner the effect

of such investments and recording in a state wlieiv

the trust was indubitably irrevocable u])on the

character or ownershij) of the income derived I'rom

property there located. This mnttei* is discussed

on pages 62 to 64 of Opening Brief of Petitioners.

It is hornbook law that as to real ])rof)erty the law

of the situs governs and that a trust of real ])rop-

erty is consecpiently governed by the law of its

situs. This being so, none of the income derived
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froi!! the 'l\'xas real i)roi)('rty |)Ui-chas(*(l and owikmI

l>y the ti'ust couhl be charueahle to tlie petitioners,

but the same, liavin^' been distributed by tlie trus-

tees to the benelieiaries of the trust, would have to

be aeeouiited tor by tliein.

II.

As to the above referred to determination that

the statutory basis for com])utini}: ^j^ixm on the com-

mon capital stock of Marathon Paper Mills Com-

pany was not $8.21 per share, as [220] (H)ntend(Hl

by the ])etitioners, it is respectfully submitti.Ml that

in so determining the court erred as follows:

(1) The Coui-t disregards the positive testimony

of the petitioner Mr. Gaylord that the consolidation

of Menasha Carton Company and Menasha Print-

ing Company was effected on the basis of the re-

spective a])praised values of the physical assets phis

the book values of the quick assets of each of the

tw^o corporatio]is used not as an indication or deter-

mination of real or actual vahies involved but

]*ather as a standai-d or measuring stick of Mr. Gay-

lord's and Ml*. ClinedinstV relative and respective

interests.

In its lindings the coui't does mention the fact

that *' Determination of the value* of the stock of

tlie two old (*orporations through tlie capitaliza-

tion of eui'i-ent earnings at ten times such earnings

(regarded by (Jayloi'd as a conservative I'ate) would

have indicated a substaTitially highei- value for the

stock oi' the old eor])orations than was indicated on

the basis of value of assets". (Decision, page 12)

Rnf tlKMiLib the court rnav be correct in statinir that
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''the basis for the Menasha Printing & Carton Com-

pany sliares was the same as their fair market vahie

when acquired" (Decision, page 18) it is in error,

it is submitted, when it furtlier states that ''one

liundred dollars per share was the price fixed by the

parties for the new shares in their dealings with

each other'', and that ''Tliat price was arrived at

by taking the value as of [221] the date of consolida-

tion of the combined assets of the consolidated

corporations". (Decision, pages 18 to 19.) While

it is true that petitioners contend that such value

w^as too low and that "a value represented by capi-

talization of the current earnings of the businesses

at the rate of ten for one would give a much higher

valine and that this higher value is the fair mai'ket

value" (Decision, page 19) this contention is based

on the uncontradicted testimonv of Mr. Gavlord

who testified as follows:

"there was a verv definite consideration be-

sides what appeared on the books. The profits

of the Menasha Carton Company for the first

seven montlis of 1917 were $56,000, which (^ii a

12-months' basis would be $96,000 made on

assets of net worth of $186,000. The Printin-

Com])any made the first six months of 1917

$187,000. These, of course, arc all in round

figures. The combined ])rofits at the end of the

year 1917, that is, first operated separjitely for

the six months of 1917, ])lus the ])rofits for the

new company which was a combination of the

two old ones, was $))1 5,000 of nel pi'ofits foi* the
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year 1917/' (Tr. page 83) * * * 'I'here was one

other eoiisideration, and a vei*v important one

to nie, most impoitant. 11' we had consolidated

these two (•om])anies on tlie basis of ernings,

the most conservative oi' whieh might be ealled

ten times earnings as the vahie of the stoek, and

by my prearranged [2li2] agreement witii Mr.

Clinedinst whereby 1 was to acquire 40 per

cent of the common stock less what I would \:[,i'X

by virtue of my Menasha Carton Company, put

into the combination, I would have been signing

a note not for $152,000 but for ch:>ser to $1,-

000,000, which made quite a different considera-

tion to me, and there comes in the intangible

consideration, namely, that Mr. Clinedinst was

satisfied that I was the man to run the })usiness

and I was the one that dictxited the terms of the

consolidation, and I dictated them, of course,

as much to my advantage as I could.

*' Consequently, we took tlie assets as the mea-

suring stick, not the earnings power, and for

that reason alone, so that when we got through

instead of having $600 a share value in the

Menasha Printing atid Cai'ton (\)mpany stock,

in round figures, as would have been the case

if we had used ten for oiie eai'ning capacity to

place a valuation on that stock, wt had conse-

quently a very l<>w valuation, which was all, of

course, to my financial advantage at that time."

CTi., jjage 85.)

In otlier woi'ds, the appraised values of the physical
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assets and book values of tlie quick assets furnished

mei'ely a measuring stick for the respective pro-

])ortions in whicli Mr. Clinedinst and Mr. Gaylord

were to participate in the stock of the new corporcV

tion, Menasha Printing- & Carton Company, but

not as any indication of the real values involved

on either [223] side.

It is manifest that, considering its earnings at

the time of the consolidation, Mr. Gaylord 's shares

of the Menasha Carton Company which were in-

volved had a value much higher than that indicated

by the values of the physical assets and the book

value of the quick assets of that company, w^hich

was a going concern. To hold otherwise and limit

fair market value to the two elements of physical

value and book value of quick assets is to take a

very unrealistic view of the situation. While it is

true that the only evidence in the record as to the

current ])rofits of the two businesses involved in

this consolidation is to be found in the oral testi-

mony of Mr. Gaylord, there is no reason why he

should be disbelieved nor was his testimony in aiiy

manner impeached or contradicted. Clinedinst 's

Menasha Pi'inting Conij)any also had very hirge

profits, and considering the fact that two ])rot1table

businesses were to be combined, his and Mr. Gay-

lord's, there was every reason why both these pi*in-

cipal owners and parties interested should have

been willing in dealing with each other on the

bases of value of assets, to use as a fonnula for the

consolidation the totals of tlu^ respective values of
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])liysi('al assets and book values of quick assets of

each coinpany entering into tlie (*onsoli(lation not

as an indicator of real or actual or fail* value })ut

as a measure of proportion for stock pai'ticipation

in the new consolidated conii)any. While the con-

solidation look jjlace in 1917, a war year, there is

nothin^]^ in the evidence to indicate that the busi-

ness profits [224] of either of tlie companies was

abnormal or the luizards greater than at other

times. There is nothing in the record to (*ontradict

Mr. Gaylord's testimony (Tr., ])age 202) that the

fair market value of liis interest, his stock in the

Menasha Carton Company, which he contributed to

the reorganization of it and Menaslia Printing

Company into Menasha Printing & Cai-ton Com-

pany was $350,000.00 as of July 1, 1917.

(2) The Court erred in finding that in 1922 or

1923 Mr. Gaylord purchased the remaining interest

of Clinedinst in the Menasha Printing & Carton

Company.

This finding is without evidence in the record.

(3) The Court overlooks the fact that under

Section 202 (a) of the 1926 Act the cost to Mr.

Gaylord of the 352 shares of Menasha Printing &
Carton Company stock which he received from his

brother C. W. Gaylord in 1927 in exchange for 432

shares of Hobei't Gayloi'd Incoiporated, was the

market or true or actual value of such shares of

Menasha Piinting and Carton Comj)any in Au-
gust, 1927.

Though, as found by the court (Decision, pages 14

to 15) the **wlio]e arrangement" whereby Mr. Gay-
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lord acquired from his brother C. W. Gaylord in

1925 the above mentioned shares of Robert Gay-

lord, Incorporated, in exchange for 350 shares of

Menasha Printing & Carton Company stock, was,

as between them, cancelled ''as thougii it had never

existed'' the transaction was, nevertheless, taxable,

though not at the [225] time so considered by the

parties thereto. The then value of the above men-

tioned 352 shares of Menasha Printing & Carton

Company was $200,762.21. (Tr., page 81; Exhibit

H to petitions.)

(4) The Court apparently treats the $152,161.11

paid to Clinedinst as the cost of 1525 shares of the

common stock of the Menasha Printing & Carton

Company.

But the evidence shows that his figure of $152,-

161.11 was not the sole cost of such shares. This

amount was a part of the whole transaction for the

consolidation of the Menasha Printing Coni])any

with the Menasha Carton Company and not se])-

arately and distinctly a payment for such connnon

shares. What has been hereinbefore pointed out

as to the method of formula used in effecting the

consolidation and determining the respective values
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involved for paitici|)aticni of Mr. ClincMliiist and

Mr. (iaylord therein applies here.

Respectfully submitted,

THOMAS A. d. DOCKWKILKR
whose address is 1035 1. N. V^an Niiys Building,

210 West Seventh Street, Los Angeles, Cali-

fornia.

JAMES W. BONTEMS, C.P.A.

wliose post office address is 215 West Sixth Street,

Los Angeles, California.

Attorneys for said petitioners

[Endorsed]: T.C.U.S. Filed Mar. 17, 1944.

[Endorsed]: T.C.U.S. Denied Mar. 18, 1944.

[226]

The Tax Court of the United States

Docket No. 109273

GERTRUDE H. GAYLORD,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

RESPONDENT'S COMPUTATION FOR
ENTRY OF DECISION

The attached ])i(>]jose(l computation is submitted,

on behalf of the respondent, to the Tax Court of

\\\v riiit<*(! States, in compliance with its ()f)irnon

deteiiuiniu^- the issues in this procee(ii?l«^^
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This computation is submitted in accordance

with the opinion of the Court, without prejudice to

the respondent's right of contest the correctness of

the decision entered herein by the Court, pursuant

to the statutes in such cases made and provided.

(Signed) J. P. WENCHEL, BHN
Chief Counsel, Bureau of In-

ternal Revenue

Of Counsel

:

B. H. NEBLETT,
Division Counsel.

HAROLD D. THOMAS,
B. M. COON,

Special Attorneys, Bureau of Internal .

Revenue.

BMC/mm 5/10/44 [227]

C-TS :PD

LA:KD
TC-Recomp.

RECOMPUTATION STATEMENT

In re : George S. Gaylord

639 Rosemont Avenue

Pasadena, California

Docket No. 109188

INCOME TAX LIABILITY

Year Tax Liability Tax Assessed Deficiency

nmC) $27,476.91 $ 9,650.54 $17,826.37

1937 21,685.91 9,658.84 12,029.07

1!):}H 14,9r)7.9r) 6,746.10 8,211.85

19,39 15,548.08 6,:rJ7.02 9,221.06

Total $79,668.85 $32,380.50 $47,288.35
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Tlie attaclied schedules of inc-onie tax lial)ilitios

hav(» been made under liule 50 pui-suaut to tlie

opiniou of* The Tax (^)Ui't of the Triited States

])roinuluated Februai'v 18, 1944, wherein it was

hekl.

(a) That ineonie of tlie Oaylord trust wius tax-

able to the grantors, petitioner and his wife, durin^^

the taxable years 1936 through 1939, as contended

by the respondent.

(b) That tlie basis for eompnting gain or loss

on eertain shares of corporate stoek sold by f)eti-

tioner and the trust be revised.

(c) That the amounts deduetcnl by the petition-

ers, George S. and Gertrude U. Gaylord and trust,

as losses sustained on the removal of a building,

are allowable.

(d) That an additional loss is allowable with re-

spect to the destruction of a pear orchard.

The respo!ident was sustained in the disallow-

ance of a (huluction of .^467. 10, claimed in the year

1937 as an attorney's fee for advice on financial

matters. The issue with respect to the partial dis-

allowance of a loss for the year 1939, clairtied to

have resulted from the destruction by storm of

ornameiital trees, w^as abandoned at the hearing.

[228]
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Taxable Year Ended December 31, 1936

Schedule 1

Net Income
Net income disclosed by the statutory notice of de-

ficiency dated September 17, 1941 $ 91,806.12

As adjusted in accordance with the Court's opinion.. 91,788.93

Difference (decrease) $ 17.19

Schedule 2

Kxplanation of Adjustment

The Tax Court has held that 3357 shares of

Menasha Carton Company stock, represented in the

1927 merger with Marathon Paper Mills Company,

had a basis of $50.00 a share, and that computation

of the basis for Marathon Paper Mills Company

shares sold by petitioner during the taxable years

1936 through 1939 should be computed therefrom.

When recomputed upon such basis, the latter stock

has a value of $0.00734 a share less at January 1,

1936, than was determined in the statutory notice

as disclosed by Exhibit A, attached hereto.

Accordingly, capital gain on sales of the afore-

said stock has been decreased as follows:

Reflected in In-

dividual Income
Reflected in

Trust Income

4950 shares at $0.00734. if'36.33

4000 shares at $0.00734.

Taken into account at 30%. $10.90

$29.36

$ 8.81

Share in trust, '1/7.

Total decrease in capital gain.

$ 6.29

$17.19
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Schedule 'A

Com]n\fi\i\nu of Tax

Net incoino. schedule 1 $ 01,788.93

Less: Personal exemption $2,500.00

Cmlit tor dependent 400.00 i\f)00.00

Surtax net income $ 88,888.03

Less: Karned income credit - 300.00

Balance subject to normal tax $ 88,588.03

Normal tax at 4% on $38,588.93 $ 3,543.56

Surtax on $88,888.93 23,933.35

Total tax $ 27,476.01

Tax assessed, account No. 200178 9,650.54

Deficiency $ 17,826.37

[229]

Taxable Year Ended December 31, 1937

Schedule 4

Net Income

Net income disclosed by the statutory notice of de-

ficiency dated September 17, 1941 $ 81,150.40

As adjusted in accordance with the Court's opinion 81,150.81

Difference (decrease) $ 8.68
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Schedule 5

Explanation of Adjustment

Refer to explanation in schedule 2 of this state-

ment. Capital gain has been decreased as follows:

Reflected in In- Fleflected in

dividual Income Trust Income

2800 shares at $0.00734 $20.55

1600 shares at $0.00734 $11.74

Taken into account at 30% $ 6.17 $ 3.52

Share in trust, 5/7 $ 2.51

Total decrease in capital gain.... $ 8.68

Schedule 6

Computation of Tax
Net income, schedule 4 $ 81,150.81

Less: Personal exemption $2,500.00

Credit for dependent 400.00 2,900.00

Surtax net income $ 78,250.81

Less: Earned income credit 300.00

Balance subject to normal tax $ 77,950.81

Normal tax at 4% on $77,950.81 $ 3,118.03

Surtax on $78,250.81 18,577.88

Total tax $ 21,695.91

Less: Income tax paid at source 10.00

Net tax liability $ 21,685.91

Tax assessed, account No. 809480 9,656.84

Deficiency $ 12,029.07

h^, [230]
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ri^
Taxabh* W^ixv KikIcmI Dict'iiihc]- :*.!, 1938

Schedule 7

Net Iiiconio

-N'el income disclosi'il hy the statutory notice of de-

ficiency dated September 17, 1041 $ 75,146.75

.Vs adjusted in accordance with the Court's opinion ()G,430.r2

Difference (decrease) $ 8,716.63

Reductions in net income:

(a) Income from tiust decreased $ 3,628.41

(b) Lon^ term capital j^ain decreased 12.11

(e) I^ss on demolition of buildino^ (reversed) 5,076.11

Total $ 8,716.63

Schedule 8

Explanation of Adjustments

(a) Income from tlie Gaylord Trust lias been

adjusted in accorchmce with the Court's opinion to

the effect that lon2:-term capital .i2:ain has been re-

duced Cot- change in stock basis, atid the loss on

demolition of a huildinu- in Santa Monica, Cali-

fornia, has been allowed in the amount of $5,07(i.ll.

The adjustment was determined as follows:

Net income of trust, statutory notice $ 25.304.53

IjCss: Loss allowable (Court's opinion). ...$5,076. 11

•Lonp:-term capital prain reduced

(1000 shares at $0.00734—taken

into account at 50%) 3.67 5,07!).78

Net income of trust as adjusted ^ $ 20,224.75

Petitioner's portion. 5/7 $ 14,446.25

Previously included 18,074.66

1) . r ;,s. $ 3,628.41

•See explaruition in schedule 2, herewith.
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(b) Long-term cai)ital gain on the sale of 3300

shares of Marathon Paper Mills Company common

stock has been reduced bv reason of an increase in

cost basis from $2.83542 to $2.84276 a share, or

$24.22, of which amount, 50% has been taken into

account. Refer to explanation in schedule 2.

(c) The Tax Court has held that the demolition

loss of $5,076.11 claimed by the petitioner in his

return is allowable. A like adjustment has been

made for the Gaylord trust. See explanation (a)

of this schedule. [231]

Schedule 9

Computation of Alternative Tax
Net income, schedule 7 $ 66,430.12

Less: Net long-term capital gain (schedule 10) 56,293.94

Ordinary net increase $ 10,136.18

Less: Personal exemption 2,500.00

Surtax net income $ 7,636.18

Less: Earned income credit 300.00

Balance subject to normal tax $ 7,336.18

Normal tax at 4% on $7,336.18 $ 293.45

Surtax on $7,636.18 161.81

Partial tax $ 455.26

Add: 30% of net long-term capital gain 16.888.18

Total alternative tax $ 17,343.44
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rornputatioii of Tax riuUM' Soctions 11 aiui 12

Not income, schedule 7 $ 66,430.12

Less: Personal exemption ^ 2,500.00

Surtax net income $ 63,930.12

Ia\ss: KariuHl income credit 300.00

Balance subject to normal tax $ 63,630.12

Normal tax at V/c on $63,630.12 $ 2,r)45.20

Surtax on $63,1)30.12 12,412.7.')

Total tax under sections 11 and 12 $ 14,957.95

Alternative tax $ 17,343.44

Tax liability (lesser amount) $ 14.!)57.95

Tax assessed, account No. 805280 6,746.10

Deficiency $ 8,211.85

SclH^dule 10

Long-term Caj)ital Gain

Individual Trust-5/7 Total

Reported in return $36,731.48 $ 8,789.64 $45.r>21.1::

Increase, statutory notice 8,868.06 1,919.4!) 10,787.55

Decrease, schedule 8(a)

and(b) (12.11) (2.62) (14.73)

Total $45,587.43 $10,706.51 $56,293.94

[232]
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Taxable Year Ended December 31, 1939

Schedule 11

Net Income

Net income disclosed by the statutory notice of de-

ficiency dated September 17, 1941 $ 70,922.89

As adjusted in accordance with the Tax Court's

opinion 69,617.17

Difference (decrease) $ 1,305.72

Reductions in net income:

(a) Income from trust decreased $ 1.05

(b) Long-term capital gain decreased 8.67

(c) Farm loss increased 1,296.00

Total $ 1,305.72

Schedule 12

Explanation of Adjustments

(a) and (b) Refer to explanation in schedule 2

of this statement. Long-term capital gains have

been decreased as follows:

Reflected in In-

dividual Income
Reflected in

Trust Income

2362 shares at $0.00734. $17.34

400 shares at $0.00734. $2.94

Taken into account at 50%.

Share in trust, 5/7

$ 8.67 $1.47

$1.05

(c) The Tax Court lias held that the farm loss

sustained by petitioner on the destruction of 432

pear trees, was $5.00 a trc^e, or i\ total of $2,160.00.

In his return, the p(^titioner claimed $4,320.00 for
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such loss, of whicJi amount ss()4.0() was allowed \\\

tlu* statutory notice. 'V\w additional amount of

.$1,1^!)().()() has therefoiv been allowed.

Schedule 13

Comf)utation of Tax ITnder Sections 11 and 12

*\rl iiK'oim*, sohedule 11 $ G!), (117. 17

Less: Porsoiuil oxomptioii 2.500.00

Surtax net income $ 67,117.17

Less: Earned income credit .'JOO.OO

Balance subject to normal tax $ 66,817.17

Normal tax at 4% on $66,817.17 $ 2,672.69

Surtax on $67,117.17 13,655.70

Total tax under sections 11 and 12 $ 16,328.39

[2:;:;]

Computation of Alternative Tax

Net income, .schedule 11 $ 69,617.17

Less: Lonjx-term capital ^ain (schedule 14) 40.330.43

(Ordinary \\v\ income $ 29,286.74

Less: Personal exemption 2,500.00

Surtax net income $ 26,786.74

Less: Karned income credit 300.00

Balance subject to normal tax $ 26,486.74

Normal tax at V/r on $26,486.74 $ 1,059.47

Surtax on $26,786.74 2,389.48

Partial tax $ 3,448.95

Add: 307r on louK-term capital \r\\\n 12,099.13

Total alternative tax $ 15,548.08
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Total tax liability (lesser amount) $ 15,548.08

Tax assessed, account No. 852592 6,327.02

Deficiency $ 9,221.06

Schedule 14

Long-term Capital Gain

Individual Trust-5/7 Total

Reported in return $29,694.55 $3,969.91 $33,664.46

Increase, statutory notice 5,907.89 767.80 6,675.69

Decrease, schedule 11(a)

and (b) (8.67) (1.05) (9.72)

Total $35,593.77 $4,736.66 $40,330.43

[234]

EXHIBIT A

Marathon Paper Mills Company Bond and Stock

Received October 31, 1927 in Exchange for

3,357 Shares of Menasha Carton Company

Stock

Value of 3,357 shares at $50.00 a share (Court's

opinion) $167,850.00

6,795 shares common stock for 46.033%

of $167,850.00 $ 77.266.39

Basis per share of stock $11.37106

10/31/27 (767) shares sold at $11.37106 (8,721.60)

6028 shares at $11.37106 $ 68,544.79

12/ 2/29 18084 shares for 4 for 1

split-up

24112 shares at $ 2.84276 $ 68,544.79
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2/9/32 (5000) shares irift to Cortnidr

H <;:.vlordat $ 2.S4L>7(; (14,213.80)

19,112 shaivs at $ 2.8427() $ r)4,330.99

11/35 (700) shares sold at $ 2.8427(1 (1,989.93)

18412 shares at $ 2.8427(J $ 52,341.06

11/7/35 (5000) shares to (Jaylord

Trust at $ 2.8427() (14,213.80)

13412 shares reinaininii: at $ 2.84276 $ 38,127.26

Basis per one share of stock $ 2.84276

Basis per sliare, statutory notice 2.83542

Increase in basis per share $ 0.00734

[Endorsed] T.C.U.S. Filed May IT, 1944. [2:^^]

The Tax Court of the United States

Docket No. 109138

GEORGK 8. GAYLORJ),
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

RESPONDENT'S REVISED (H)MUUTATION
FOR ENTRY OF DECISION

The attacdied pi'oposed revised eonii)utati()n is

siihiiiitted, on helialf of the respoiuh'nt, to the Tax

Conrt of the United States, in eonipliaiiee with its

opinion deti*rniininu tlie issnes in this proccedin*^.
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This revised computation is submitted in accord-

ance with the opinion of the Coui-t, without prej-

udice to the respondent's right to contest the cor-

rectness of the decision entered herein by the

Court, pursuant to the statutes in such cases made

and provided.

(Signed) J. P. WENCHEL, BHN
Chief Counsel, Bui*eau of In-

ternal Revenue

Of Counsel

:

B. H. NEBLETT,
Division Counsel.

EARL C. CROUTER,
B. M. COON,

Special Attorneys, Bureau of Internal

Revenue. [236]

RECOMPUTATION STATEMENT

In re: George S. Gaylord

639 Rosemont Avenue

Pasadena, California

Docket No. 109138

Income Tax Liability

Year Tax Liability Tax Assessed Deficiency

1936 $27,476.01 $ f),650.54 $17,826.37

1937 21,685.91 9,656.84 12,029.07

1938 14,957.95 6,746.10 8,211.85

1939 15,533.84 6,327.02 9,206.82

Total $79,654.61 $32,380.50 $47,274.11
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TIk^ attacluMl scIumIuIcs of income tax liabilities

have been made under Rule ')0 puisuant to tlie

opinion of IMic T:\\ Court of the United States

promulgated February 18, 1944, wherein it was

held:

(a) That ineome of the (laylord trust was tax-

able to the grantors, ])etitioner and his wile, dur-

inir the taxable years 193^ throuuii lf):)9, as eon-

tended by the i-espondent.

(b) That the basis for cominitinu" uain or loss

on certain shares of eor))orate stock sold by peti-

tioner and the trust be revised.

(c) That the amount deducted by the ])etitioners,

George S. and Gertrude H. Gaylord and ti-ust, as

losses sustained on the removal of a buildinir, aT*e

allowable.

(d) That an additional loss is allowable with re-

spect to the destruction of a pear orchard.

The respondent was sustained in the disallow-

ance of a d(»duction of $4H7.10, claimed in the year

\9'M as an attorney's fee for advice on financial

matters. The issue with respect to the partial dis-

allowance of a loss foi* the year 1989, clainied to

have resulted from the destruction In storm of

ornamental trees, was abandoTH^l at the hearing.

[287]
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Taxable Year Ended December 31, 1936

Schedule 1

Net Income

Net income disclosed by the statutory notice of de-

ficiency dated September 17, 1941 $ 91,808.12

As adjusted in accordance with the Court's opinion 91,788.93

Difference (decrease) $ 17.19

Schedule 2

Explanation of Adjustment

The Tax Court has held that 3357 shares of

Menasha Carton Company stock, represented in

the 1927 merger with Marathon Paper Mills Com-

pany, had a basis of $50.00 a share, and that com-

putation of the basis for Marathon Paper Mills

Company shares sold by petitioner during the

taxable years 1936 through 1939 should be com-

puted therefrom. When recomputed upon such

basis, the latter stock has a value of $0.00734 a

share less at January 1, 1936, than was determined

in the statutory notice as disclosed by Exhibit A,

attached hereto.

Accordingly, capital gain on sales of the afore-

said stock has been decreased as follows:

I

Reflected in In-

dividual Income
Reflected in

Trust Income

4950 shares at $0.00734. $36.33

4000 shares at $0.00734. $29.36

Taken into account at 30%.

Share in trust, 5/7

$10.90 $ 8.81

$ 6.29

Total decrease in capital gain.... $17.19
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Sc'lu'clule \\

Computation of Tax

Net ineonio, schedule 1 $ !n,7S8.f)3

Less. IVrsonal exemption $2,500.00

Credit for dependent 400.00 2,900.00

Surt<ax net income $ 88,888.93

Less. Earned income credit 300.00

Balance subject to normal tax $ 88,588.93

Normal tax at A% on $88,588.93 $ 3,543.56

Surtax on $88,888.93 23,933.35

Total tax $ 27,476.91

Tax assessed, account No. 200178 9,650.54

Deficiency $ 17,826.37

[238]

Taxable Year Ended December 31, 1937

Scliediile 4

Net Income

Net income di.sclo.sed by the statutorA^ notice of de-

ficiency dated September 17, 1941 $ 81,159.49

As adjusttwl in ;M'cordance with the Court's opinion.... 81,150.81

Difference (decrease) $ 8.68
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Schedule 5

Explanation of Adjustment

Refer to explanation in schedule 2 of this state-

ment. Capital gain has been decreased as follows:

Reflected in In- Reflected in

dividual Income Trust Income

2800 shares at $0.00734 $20.55

1600 shares at $0.00734 $11.74

Taken into account at 30% $ 6.17 $ 3.52

Share in trust, 5/7 $ 2.51

Total decrease in capital gain $ 8.68

Schedule 6

Computation of Tax

Net income, schedule 4 $ 81,150.81

Less: Personal exemption $2,500.00

Credit for dependent 400.00 2,900.00

Surtax net income $ 78,250.81

Less: Earned income credit 300.00

Balance subject to normal tax $ 77,950.81

Normal tax at 4% on $77,950.81 $ 3,118.03

Surtax oil $76,250.81 18,577.88

Total tax $ 21,695.91

Less: Income tax paid at source 10.00

Net tax liability $ 21,685.91

Tax assessed, account No. 809480 9.656.S4

Deficiency $ 12,029.07

[289]
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Taxai)l(' \vi\v Knded December in, 19:^8

Seliedule 7

Net Income

Net income disclosed by the statutory notice of de-

ficiency dated Septein})er 17, 1941 $ 75,146.75

As adjusted in accordance with the Court's opinion )r),430.12

Difference (decrease) $ 8,716.63

Deductions in net income:

(a) Income from trust decreased $ 3,628.41

(b) liong-term capital i?ain decreased 12.11

(c) Loss on demolition of building (reversed) 5,076.11

Tot^l $ 8,716.63

Schedule 8

Explanation of Adjustments

(a) Income from the Gaylord Trust has been

adjusted in accordance with tlie Coui-t's opinion

to the effect that lon^-tenn capital i^ain has been

reduced for change in stock basis, and tlu^ loss on

demolition of a buildini^ in Santa Monica, Cali-

fornia, has been allowed in the amount of $5,07^x11.

The adjustment was determined as follows:

Net income of trust, statutory notice $ 25,304.53

Less: Loss allowable (Court's opinion). ...$5,076. 1

1

•Ijonpr-term capital f?ain reduced

(1000 shares at $0.00734—taken

into account at 50% 3.67 5,079.78

Net income of tru.st as adjusted $ 20,224.75

Petitioner's portion 5/7 $ 14,446.25

Previously included 18,074.66

Decrease $ 3,628.41

•See explanation in schedule 2. herewith.
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(b) Long-term capital gain on the sale of 3300

shares of Marathon Paper Mills Comi)any common
stock has been reduced by reason of an increase in

cost basis from $2.83542 to $2.84276 a share, or

$24.22, of which amount, 50% has been taken into

account. Refer to explanation in schedule 2.

(c) The Tax Court has held that the demolition

loss of $5,076.11 claimed by the petitioner in his

return is allowable. A like adjustment has been

made for the Gaylord trust. See explanation (a)

of this schedule. [240]

Schedule 9

Computation of Alternative Tax

Net income, schedule 7 $ 66,430.12

Less: Net long-term capital gain (schedule 10) 56,293.94

Ordinary net income $ 10,136.18

Less: Personal exemption 2,500.00

Surtax net income $ 7,636.18

Less: Earned income credit 300.00

Balance subject to normal tax $ 7,336.18

Normal tax at 4% on $7,336.18 $ 293.45

Surtax on $7,636.18 161.81

Partial tax $ 455.26

Add: 30% of net long-term capital gain 16,888.18

Total alteinative tax $ 17,343.44
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roinputatioii of Tax TiKh^r SoetioTi 11 aiid VI

Net income, schedule 7 $ G6,4.'J0.r2

Less: Personal exemption 2,500.00

Surtax net income $ 63,9:50.12

Less: Framed income credit 300.00

Balance subject to normal tax $ 63,630.12

Normal tax at 4% on $63,630.12 $ 2,545.20

Surtax on $63,930.12 12,412.75

Total tax under sections 11 and 12 $ 14,957.95

Alternative tax $ 17,343.44

Tax Liability (lesser amount) $ 14,957.95

Tax as.sessed, account No. 805280 6,746.10

Deficiency $ 8,211.85

Schedule 10

Long-Term Capital Gain

Individual Trust-5/7 Total

RepoHed in return $36,731.48 $ 8,789.64 $45,521.12

Increase, statutory notice 8,868.06 1,!) 19.49 10,787.55

Decrease, schedule 8(a)

and(b) (12.11) (2.63) (14.73)

Total $45,587.43 $10,706.51 $56,293.94

[241]
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Taxable Year Ended December 31, 1939

Sehedule 11

Net IiH'onie

Net income disclosed by tlie slatutoi \' notice of de-

ficiency dated September 17, 1941 $ 70,922.89

As adjusted in accordance with the Tax Court's

opinion 69,617.17

Difference (decrease) .T. $ 1,305.72

Reductions in net income

:

(a) Income from trust decreased $ 1.05

(b) Lonj^-term capital ^ain decreased 8.67

(c) Farm loss increa.sed 1,296.00

Total u;...:. $ 1,305.72

Schedule 12

Explanation of Adjustments

(a) and (b) Refer to explanation in schedule 2

of this statement. Tjong-terni capital gains have

been decreased as follows:

Reflected in In- Reflected in

dividual Income Trust Income

2362 shares at $0.00734 $17.34

400 shares at $0.00734 $ 2.94

Taken into account at 50% $ 8.67 $ 1.47

Share in trust. 5/7 $ 1.05

(c) The Tax Court Iums jicid that the farm loss

sustained by [)etitioner on the dcst i-U(*tioii of 4)>2

p(»ar t.T'ces was $:").()() a tr(M\ or p. total of s2J()().00.

in his return llu^ pelitionei* claimed $4,!V2().()() W^v
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such loss, of whicli aiiKunit $8(i4.(M) was allowed m
\\\v statutorv notict*. The a(hIitioual anioniit ol"

?rl,2!)().(H) has therefore been aHowed.

Schedule 13

Computation of Tax Under Sections 11 and VI

Net income, schedule 11 $ ()}),()17.17

Less: Personal exemption 2,r)0().()()

.Surtax net income $ fi7, 117.17

Less: Earned income credit _ 1^)0 00

Balance subject to normal tax $ 66,817.17

Normal tax at 4% on $66,817.17 $ 2,672.69

Surtax on $67,117.17 i;},6r)r).70

Total tax under sections 11 and 12 $ 16,828. .39

[242]

romy)utation of AlterTiative Tax

Net income, schedule 11 $ 69,617.17

IjC.ss: Ijonj?-term capital gain (schedule 14) 40,330.43

Ordinary net income $ 29,286.74

Less: Personal exemption 2,500.00

Surtax net income $ 26,786.74

Less: Earned income credit 300.00

Balance subject to normal tax $ 26,486.74

Normal tax at 4% on $26,486.74 ^ ^...$ l,0r>9.47

Surtax on $26,786.74 ^ 2,389.48

Partial tax $ 3,448.95

A(U1 30% on long-term capital j?ain 12,099.13

Total alternative tax ^ $ 15,548.08
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Total tax liability (lesser amount) $ 15,548.08

Tax liability limited to amount determined in

statutory notice $ 15,533.84

Tax assessed, account Xo. 852592 6,327.02

Deficiency $ 9,206.82

Schedule 14

T.on^'-terni Capital Gain

Individual Trust-5/7 Total

Reported in return $29,694.55 $3,969.91 $33,664.48

Increase, statutory notice 5,907.89 767.80 6,675.69

Decrease, schedule 11(a)

and(b) (8.67) (1.05) (9.72)

Total $35,593.77 $4,736.66 $40,330.43

[243]
EXHIBIT A

Marathon Paper Mills Conii)any Bond and Stock

Received Octolx^r 31, 1927 in Exchan^^e for

3,357 Shares of Menasha Carton Company-

Stock

Value of 3,357 shares at $50.00 a share (Court's

opinion) $167,850.00

6,795 shares common stock for 48.033%

of $167,850.00 $ 77.266.39

HiLsis per share of stock $11.37106

10/31/27 (767) shares sold at *11.371()6 (8,721.60)

6028 shares at $11.37106 $ 68.544.79

12/ 2/29 18084 shares for 4 for 1 s]>lit-u])

24112 shares at $ 2.84276 $ 68,544.79
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2/9/32 (5000) shaivs^rift to (.'iTtnule

II. (.'aylord at $ 2.S427(i (I4,2i:j.80)

19,112 shanks at $ 2.84276 $ 54,330.99

11/35 (700) shares sold at $ 2.84276 (1,989.93)

18.412 shares at $ 2.84276 $ 52.341 06

11/7/35 (5,000) shares to Oaylord

Trust at $ 2.84276 (14,213.80)

13,412 shares remaining at ....$ 2.84276 $ 38,127.26

Basis per one share of stoek $ 2.84276

Basis per share, statutory notice 2.83542

Increase in basis per share $ 0.00734

[Endorsed]: T.C.U.S. Piled July 13, 1944. [244]

The T'dx Court of the United States

Washington

Docket No. 109273

(fERTin'DK H. GAYLOIM),
Petitioner,

vs.

COMMISSIONKH OF IXTKRXAL REVF^NUE,
Re8j)()ndent.

DKCMSION

Pursuant to tlie Court's Findings of Fact and

Opinion, pionndt^^ated Febi'uaiy 18, 1944, tlie re-

>I)ondent lierein havintr filed a i-eeornputntion of*

tax nil M;iy IT. 1!M}, ;iii(| flic petitioner havin<;
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filed an ac([iii(\seence in said recoiiiputation on June

19, 1944, it is

Ordered and Decided: That tliere are deficiencies

in income tax, as follows:

Year Deficiency

193(3 $1,087.10

1937 4,922.60

1938 None

1939 1,998.19

Entered July 14, 1944.

(Seal) (Si-d.) BOLON B. TURNER
Judge.

Copies served on both parties. [245]

The Tax Court of the United States

Washington

Docket No. 109138

GEORGE S. GAYLORl),
Petitioner,

vs.

COMMISSIONKII OF INTERNAL RKVKNUE,
I\es])ondent.

DECISION

Pursuant to the* Court's Opinion, pronuilgated

Fehruary 18, 1944, the i*esj)ondent having tihMJ a

revised reco!n|)ut^ition of tax on July 13, 1944, and

the petitionei' having tiled an a(Mpiics('(Mi(*e in said

reconiputalion on August 2, 1944, it is
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Ordered and Di'cidi'd: Tliat there are deficieTicies

in income tax, as follows:

Year Detieiencies

1936 $17,82().:^7

19:]7 12,029.07

Ur.m 8,211.85

11)39 9,206.82

Ent^r

:

Entered Aug. 4, 1944.

(Seal) (Sgd.) HOLON B. TrRNER
Judge. [24()]

In tlie T'f^nited States Circuit Couil of A])})eals

foT- the Ninth Circuit

The Tax Court of the Ignited States

Docket No. 109138

(lEOROK S. (JAYLOKT),

Petitioner,

vs.

CO.MMISSIOXKR OF INTERNAL REVENUE,
Respondent.

PKTITION rY)R REVIEW OF DECISION OP
IIIE TAX COURT OF THE UNITED
SIWTES

r<. tli(* Honorable United States Circuit Court <>f

Appeals for the Ninth Circuit and tlie Jud^^es

Thereof:

Comes now youi* petitioner George S. (Javlord
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(hereinafter called petitioner or Mr. Gaylord), by

Thomas A. J. Doekweilei' and James W. Bontems

C.P.A., his attorneys, and tiles with the elerk of

The Tax Court of the Tnited States his petition

for review of the decision of The Tax Court of the

United States and the Honorable 13olon B. Turner,

a judge of said court, entered August 4, 1944, here-

inafter referred to, and respectfully shows:

I.

COURT IN WHICH REVIEW IS SOUGHT
x\NI) JURISDICTION

This is a proceeding for review by the United

States Circuit Court of Appeals for the Ninth Cir-

cuit of a decision [247] of The Tax Court of the

United States entered August 4, 1944, determining

against petitioner a deticiency in his income taxes

of $17,826.37 for the taxable year 193G, of $12,-

029.07 for the taxable year 1937, of $8,211.85 for

the taxable year 1938 and of $9,206.82 for the tax-

able year 1939. However, tliis proceeding for such

review concerns as to such deficiency for the tax-

able year 1937 oidy $11,9(>;").36 of said sum of $12,-

029.07, as to such deticiency for the taxable year

1938 only $8,074.13 of said snm of $8,211.85 and ns

to such deiicieiicy foi* the taxable year 1939 only

$7,925.35 of said sum of $9,206.82, petitioner hav-

ing since said decision of said Tax Coni-t was so

(Mit(U-ed and |)rioi' to the tiling of this petition paid

to the Collector of Internal Hi^veinie at Los An-

geU\s, (California, |63.71 on said sum of $12,029.07,
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$i:r7.72 on said sum of $8,211.85 and $1,281.47 on

said sum of $9,20().82, togotluM- with iiiton^st as

provided by law on all of such sums so paid to the

date of such })ayment thereof. Petitioner is an

individual and is now and at all times sin(*e ])rior

to the vear 19.*^() has been a resident of the Citv of

Pasadena, in the County of Los Angeles, in the

State of California. Tlie res])ondent herein (liere-

inafter called Conniiissioner) is the duly ap-

appointed, (pialiiied and acting Commissioner of

Internal Revenue appointed and holding his office

by virtue of the laws of the United States of

America. Petitioner tiled with the Collector of

Internal Revenue for the Sixth District of Cali-

fornia, at Los Angeles, California, his (petition-

er's) individual returns of tlie income taxes in re-

spect of which the aforementioned [248] deficiency

w^as so determined bv The Tax Court of the Unitcnl

States. Said district and the office of said Collector

of Internal Revenue are located within the juris-

diction of the United States Circuit Court of Ap-

peals for the Ninth Circuit. Jurisdicticm of said

United States Circuit Court of Appeals for the

Ninth Circuit to i-eview the iibove referred to de-

cision of The Tax Court of the United States is

provided for in Sections IIUO, 1141 and 1142 of

the United States Tntemal Revenue Code.

11.

IMMOR PLM)(M':i:i)l\(iS

On Sei)tembeT- 17, IIUI, Conunissioner mailed to

petitioner a notice of deficiency in which Conunis-
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sioner advised petitioner that the determination of

liis ineonie liability for the taxable years 1936 to

1939, inchisive, disclosed a deficiency of $49,518.76,

or $17,835.82 for 1936, $12,033.50 for 1937, $10,-

442.62 for 1938 and $9,206.82 for 1939. On Novem-

ber 10, 1941, petitioner filed with the United States

Board of Tax x\])peals (now The Tax Court of the

United States) his verified petition for a rede-

termination of such deficiency. Commissioner filed

with said Board his answer to said ])etition on De-

cember 9, 1941. On September 17, 1941, Commis-

sioner also mailed to Gertrude H. Gaylord, peti-

tioner's wife (hereinafter referred to as Mrs. Gay-

lord) a notice of deficiency in which Commissioner

advised her that the determination of her income

tax liaiblitv for the taxable vears 1936 to 1939, in-

elusive, disclosed a deficiency of $8,043.63, or $1,-

087.40 for 1936, $4,925.01 for [249] 1937, $32.51

for 1938 and $1,998.71 for 1939. On November 26,

1941, she filed with said Board her verified petition

for a redetermination of such deficiencv: to which

])etition Commissioner filed his answer on Janu-

ary 2, 1942. As the issues of fact and law involved

in the case made by Mrs. Gaylord 's f)etition and

Conmiissioner's answer thereto were the same as

certain issues of fact and law (except for differ-

(Mices ill total amounts of money oi* value con-

cerned) as those arising from Mr. Gayloi-d's said

])etition and Commissioner's answer thereto, said

Court consolidated the two cases for hearinir and

they were heai'd toii:ethei- by said Tax Court, the

Honorable Holon B. Turner, a judue thereof pre-
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siding', on A])ril 2 and i>, 194:>, at Lns An^^clcs,

California. On F(*))niary IS, 1944, that conrt, by

said jndLCc pronndnatcd its findinus of fa<'t and

opinion diM-idiim- auaiiist ^Ir. and Mi-s. (Javlord the

issues of fact and law now brought up by Mi-, (iay-

lord in tliis pc^tition for i-ovicnv. Though tliey

moved for reeonsi(h'ration by said Tax Couit of

its determination, so announced, that (1) the in-

come for the years 1936 through 1939 of the here-

inafter referred to trust was taxable to Mr. and

Mi-s. (iaylord and (2) the basis for coni|)uting gain

on cert^n stock sales by them and said trust dur-

ing said years was less than the value chiimcMJ by

the taxpayers, which motion was tiled witli said

court March 17, 1!)44, it denied sucli motion March

18, 1944. The hereinbefore stated decision of which

review is now sought followed on August 4, 1944.

The controversy involved in this review concerns

only a pai't of the issues whicli were before said

Tax Court in those proceedings; [2r)()] said de-

cision of said Tax Court on tlie issues with which

said controvei^sy is concerned resulting in a d(^-

ticiency, as so determined by it, of $17,82().37 f(»r

the tiixable year VJM, $ll,9Gr).3(i for the taxable

year 1937, $8,074.13 for the taxable year 19:*.S and

j{^7,92r).3r) for the taxable year 1939.

TH.

NA Tl KK i)V THE CONTIU)\'KIlSV

TIm' natui-e of the controversy involved in this

j)ro(MM'(lirm for review, stated as f)riefly as its fac-

tual background permits, is as follows:
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There are two i)rin('ii)al (luestions, whieli are the

same as those presented in i)etitioner's above men-

tioned motion ior reconsideration: (A) Was said

trust at any time during the years 1936 through

1939 revocable by the trustors thereof, Mr. and

Mrs. Gaylord, or other of them, and h(Mice the

trust income for those years taxable to them, and

(B) what was the basis for com])uting gain on

certain stock sales made by Mr. and Mrs. Gaylord

and said trust during said years?

A. Question of Revocability of the Tnist.

In the year 1935, 7)rior to the execution and

acknowledgment of the declaration of trust dated

November 7, 1935, hereinafter referred to, it was

agreed between Mr. and Mrs. Gaylord that if he

would contribute to an irrevocable trust to be cre-

ated for the uses and purposes and upon the terms

and conditions set forth in such declaration 5000

shares of Marathon Paper Mills Comj)any common

stock owned by him as his separate property, such

shares to be a part of the trust [251] estate to be

provided for in such trust, she would contribute to

such trust as a ])art of such trust estate in trust

for the same uses and ])ur])oses and u])on the same

terms and conditions 2000 additional shares of such

stock owned by hei* as hei* sepa]-at(^ i>roperty, and,

reciprocally, that if slie would make such contribu-

lion he would make such contri])ution of 5000

shanks. Accoi'dinuiy they instructed i\w\v attorney

to pi'epare a declaration of tinist for such an ii--

revocable trust. He tluM'eu])on prej)ared a d(»clara-



Comm'r of Internal Revenue 281

tion of trust datrd Novoinlx^]* 7, VX)'k wliicli Mi*,

and Mrs. (iavlord siuiunl about Dccciuhci- 11. 19!^').

On that dav thev acknowl(Hli::('d before a notarv

I)ui)Iic in Los Aii,u:oles County, California, its ex-

ecution and left it in the attorney's custody, wliere

it remained until the above nietitioned hearini;- be-

fore said Tax Court. Pui-suant to their preeedent

acrreement ^^r. (laylord contributed his 5000 and

Mrs. (iayiord lier 2000 shares of Marathon I^aper

Mills connnon stock to such trust in the year 1935.

Jioth of them in creating: said ti'ust (hereinaft(a-

referred tn as the trust) proposed, intended and

undei'stood that they were creating an irrevocable

trust of that stock and its proceeds for the uses

and purposes and upon the terms and conditions

set forth in said declartion and that neither they

noi- either of them had any power to revoke such

trust or to make any change therein. Jn connec-

tinn with theii- execution of said declaration their

said attorney advised them that the trust was ii*-

revocabh*. rj)on acquisition for the trust by its

trustees, witji j)roceeds of sale of certain of the

stock thus contributed, of real ])roperty in the

juiisdictions hereinafter named, said declaration

was [252] recorded in 1937 iii tlu^ office of the

Count} RecoT-der of Los Angeles County, Cali-

fornia, and in 1938 in the res])ective offices of the

cleiks of th(» county coui-ts of Cameron, Hidalgo,

Pottei- and .Mm Wells Counties, Texas. For such

Texas recordings there was an additional acknowl-

edtniK'nt of execution of said (h'claration by Mi-,

and Mrs. (iayiord and certification thereon of such
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acknowledgment in Texas foim on Jainiary 6,

1938, before the same notary.

In said declaration of trust Mr. and Mrs. Gay-

lord (who are therein called ^'trustee'') declared

that they hold and will hold said 7000 shares in

trust for the uses and j)urposes and u])on the terms

and conditions set forth in said declaration, whose

salient provisions may be summarized as follows:

The trustee (this designation also including all suc-

cessors in the ti-usteeship of the trust) shall, dur-

ing the existence of the trust, take charge of and

possess, manage and control all of said shares and

all principal proceeds thereof and investments and

reinvestments thereof and property substituted for

any of said stock, proceeds, investments or rein-

vestments (all of which are referred to in said

declaration as the ^^trust estate"), collect the in-

come of the trust estate, and invest the trust estate

in such manner as the ti-ustee may deem advisable,

and for or in connection with any of the afore-

said pU]"])oses or any pui'pose of the trust to sell

oi* otherwise dis])ose of the trust estate upon such

terms and for such consideration as the trustee may
deem advisable. From the gross incfnne of the

trust estate* or, if it b(* iiecessary, from the trust

estate, the trustee shall [253] pay taxes on the

ti-ust estate and may also j)ay i-easonable costs,

expenses, chai'iri^s and liabilities necessarily ex-

})ende(l or incurred by the t lustee in comiection

with tlic (M)ll(»ction, care, administration, Tiianage-

nicnt oi* distribution of the ti'ust estate or income
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llirrrot* ami also, if tlu' tinst('(» is a coi-poration (»r

pei'soii or persons otlier than Mr. or xMrs. (laylord,

reasonable t*e(\s nv conijiCMisation for tlic^ s(M*vi(»es of

the trustee in the achninistration of said trust. Tlic

entire net income received from the trust estate

and available for disti'ibution sliall l)e (listri])uted

b\- the ti'ustee, (»ithe!' monthh', (luaiteiU or semi-

ammally as the circumstances and conditions of

the trust estate^ will uKxst conveniently permit, })ut

in any event ammally to Margaret (laylord Ku])])el

(hereinafter referred to as Mrs. Ru])})el) and

(lertrude (Jaylord (hereinafter referred to as Mrs.

nruce), who iwv the daughters of Mr. and Mi*s.

(jraylord, and the survivor of said daughters, share

and shai-f^ alike, while both ai*e living. Tn the event

of the death of either of them leaving lawful issue

then sucji issue, so long as it shall continue to live

during the existence of the ti'ust, shall be entitled

by 7-ight of representation to th(» share of such net

income which the daughter so dying would have been

entithvl to if she liad coTitimied to liv(\ The trust

^liall i|)so facto tei'iniiuite uj)on the attainment (^f

the ac:e of thirtv vears bv Mrs. Bruce or her death

pi'ior thereto. Upon such terminatioTi all of the

trust estate then in iho possession or conti-ol of the

trustee as the same* then exists shall immediately

vest in and be delivered by the trustee to said two

daughters oi- the [254] sui'vivoi* (d' the?n living at

the time of such termination, share and share alike,

if l)'»tli of them shall then be livinir. However, in

the event of the death of either of tliein pr-io?- to

sucii termination leaving her sin'\i\inL:- at the time

of such tennination lawful issue then the share ()f
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the trust estate she would liave taken if she had

been liviuj? at such termination shall upon such

termination immediately vest in and be delivered

by the trustee to such lawful issue by right of

rei)resentation. If u])on the termination of the

trust there shall then be livinc: neither of said

daughters nor any lawful issue of them, then upon

such termination the trust estate shall vest in and

be delivered to Mrs. Gaylord. Every beneficiary of

the trust is restrained from in any manner antici-

pating, encumbering or alienating any right, in-

terest or estate in principal or income of the trust.

In distributing ])rincipal of the trust estate the

trustee shall determine the method or procedure to

be followed and shall execute all insti'uments neces-

sary to confirm in the distributee title and pos-

session to principal distributed. Invalidity of any

provision of the trust, if ever decreed by a court

of competent jurisdiction, shall not vitiate such as

are valid. Mr. and Mrs. Gaylord, or either of

them, can, with tlie trustee's written consent, add

other property to the trust estate for the same uses

and purposes and upon the same tenns and con-

ditions set forth in said declaration. Mr. and Mrs.

Gaylord, or either of them, can resign at any time

as trustee of the tiust. Upon death or such resig-

nation of* either Mr. or Mrs. Gaylord the other of

them shall act as the [255] ti'ustee with all I'ights,

])owers, authorities, discretions and (exemptions

provided for the original ti'ustees of the trust. Mr.

Gaylord or in absence of any such a]ipointinent by

hinu Mrs. (Jaylord, shall have the right to appoint
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successor trustee or trustees of tlie trust iu oase

iieithei- Mr, or Mi's. Gaylord is actiiit>- as trustee.

In the event neither of them is so ar-tinu' and there

is no such appointment The Northern Tiust Com-

pany, of Chieaiio, Illinois, and any successor or as-

-iiiu of it shall ipso facto succeed as ti'ustee of the

trust. Finally, no security shall ever be required

of the trustee for the performance of any duty or

tiust under said declaration. Thon^'h said declara-

tion contained no statement that it was irrevocable,

no riirht to change or revoke the trust was reserved.

In connection with the creation of the trnst and

as a ])art of tlu* saitie transaction Mr. and Mrs.

(laylord each personally signed and under date of

Februaiy 3, 1936, executed under oath a gift tax

return ('oi- the calendar year 1933, which was tiled

in the office of the Collector of Internal Revenue at

Los Angeles, California, March 10, 1936. Mr. Gay-

lord's said I'eturn included his contribution to the

trust of his oOOO shares of Marathon Pa])er Mills

common stock mentioned in said d(»claration of

trust, and Mrs. (laylord's said i-eturn covered hei*

2()()() shares of such stock appearing in said dec-

laration of trust. In each such return specific lef-

erence was made to the tiaist and it was expressly

declared that tiie *\gift" represented by tlie declar-

ant's aforesaid coTitT-ibution to the trnst was made
'*\U' the creatio]) of an ii'i-evocable ti'ust foi- the

benefit of anothei'." [-'"><>] The only ti'ust to which

reference was made in said gift tax i-eturns was

the trust ju-oviclc(| I'ur in said declaralion of trust

dated Novembei" 7, 193"). There was no oilier trust
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then in existence. All entries in said returns are

in Mr. Gaylord's own handwi'iting. ^Ir. CJaylord

upon so filini^ his said return jiaid a ,^ift tax shown

thereon in the amount of $2,531.27 and later under

date of December 28, 1936, jjaid to said collector

an additional tax of $90.05 assessed on said return.

No part of any gift tax so paid was ever refunded

to Mr. Gaylord. Because of exemptions and ex-

clusions no 2:ift tax was payable bv Mrs. Gavlord

on her said return.

In the beginning of the 3"ear 1940, long before

any question was raised as to the revocability or

irrevocability of the trust, Mr. and Mrs. Gaylord,

upon advice of counsel and out of an abundance

of caution, signed and executed a certain Declara-

tion Being a Part of a Certain Declaration of Trust

Dated November 7, lf)35, which was dated Novem-

ber 7, 1935, and acknowledged and sworn to by them

under date of March 27, 1940, before a notary

public in Los Angeles County, California, and re-

corded ill tlie office of the county recorder of that

county March 28, 1940. In this instrument, after

referring to said declaration of trust dated Novem-

bei* 7, IfKl"), hereinherore summarized, ^Ir. and Mrs.

Gayloi'd declare that the trust {)rovided for in said

declaration was always intended and is intended

by them to Ix* and is and shall always he abso-

lutely irrevocal)le and that such t'lU'ther declaration

is and is intended to be and shall always be a pai-t

of and taken with and construed as [257] a part

of said declaration ol trust the same as thomrh it
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had bi'c'ii phvsic-alh inron^oratpcl in said dcnlara-
I * * i

tioii of trust.

Of tlu' two first named iKMieficiaric^s ot* the ti'iist,

Mrs. Huppel was born November 10, 1904, and

.Mis. I>i"uce May 31. 1916. IJotli of them are living-

ami each ui* tliem has hiw liil issue living. Mrs. Ru])-

pel, l)y a first mai'i'iai^e, liad two ehildiuMi, Harbara

Ui'Uidver, born October 14, 1925, and Hobei't ]T(M1]'>

Hrunker. l)orn June '>, 1928, botli still livinii:. Mr^.

I>ruee married May 29, 1937, and has as issue there-

of a dauuhter Ann Bruee, born in April, 1938, and

>till living.

The above mentioned 7000 shares of Marathon

Paper Mills eommon stoek referred to in said decla-

ration of trust dated November 7, 1935, were sub-

sequently sold by Mr. and Mrs. (laylord as trustees

n\ the trust as folhnvs: 4000 in the year 193(), 1()00

in the yeai- 1937, 1000 in the year 19:58, and the

j'emaininu 400 in the yeai* 1939. Sueh sales we](»

shown in the fiduciary returns of tlie trust's income

for those vears bv Mr. and Mrs. (lavloi'd as such

ti-ustees.

Until so sold tlie certificates for such shares were

kept in a safe (le])osit box in the State of Cali-

fornia under the name ol* the trustees of said trust.

All of said 7000 shares w(M*e so sold and delivcM'tvl

U|)on sale eithei* in Chicago, Illinois, or the City

<>r New Voi'k, New Yoi-k. It was oidy in Chicago

'>r Xrw Voi'k that sales of such shai-es were made

bv said trustees. All sucli sales wei-e ?nade for ca^h,

all of which was deposited 1>\ said i rustees in the

IFaT-i'is Trust & Savings l>ank in Chicau'o, Illinois.

[258]
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Tlio funds of the trust in tlie years 1936, 1037

and 1938 were kept on deposit in the names of said

trustees as ^uch trustees witli said Harris Trust &

Savin^i^s i^ank in Chicago, Illinois. In the years

1939, 1940 and 1941 all of the hank accounts of

the trust were kept with that bank and with Bank-

ers Trust Company in said City of New York.

During the year 1938 over $94,000.00 of the pro-

ceeds of sales of Marathon Pa])er Mills stock be-

longing to the trust theretofore made was invested

by Mr. and Mrs. Gaylord as trustees of the trust

in, and by w^ay of purchase for the trust of, cer-

tain improved income producing real jjroperties in

the State of Texas, such ])roperties being located

in the Cities of Amarillo, Alice, McAllen and Har-

lingen in that state. The title to such ])roperty so

purchased was taken in the name of Mr. and Mrs.

Gaylord as such trustees. Said real property ever

since has been owned and held by the trustees of

the trust for the benefit of the trust and its bene-

ficiaries.

All of the rents belonging to the trust received

by its trustees from the above mentioned real pro])-

erty in the State of Texas in the years 1938 and

1939 were inHuded in the fiduciary returns by said

trustees of thc^ income of the tinist for said year^^.

Tlie net rents from said real ])roperty so included

amounted to |:],8r)9.9r) for the year 1938 and

$rv370.f)7 for the year 193J).

Kacli oi' tlie two bciicliciaries ol* the trust, Mrs.

Kiippcl .ind Mrs. Ui'uce, wlio wvvo then en-
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titled Xi\ all <>!' \\w lU't income tluTeof in (Mjnal

shares hetwi'en them, included in her individual

income tax return for each of the years U)3(), 1937,

1938 and [251)] 19:^9 her one-half share of the net

income of the trust for that year as shown by the

fiduciary return of the trustees of the trust for

that year, includinj; lier share of the net income

of the trust from the rents from said Texas real

property, and paid to the Collector of Internal

I?ev(Miue at Los Ani^eles, California, with whom

all of said individual and tiduciary returns were

tiled, income tax on her one-half of the net income

of the trust. Such income included her share of

the taxahle capital i^ain, as shown on said fidu-

ciary returns, on the above mentioned sales in the

years 1936 to 1939, inclusive, of the 7000 shares

• d* Maratlion Paper Mills Comj)any common stock

helonojinc: to the trust.

On the fore,2:oins2: facts respondent Conninssioner

determined and contendc^l before The Tax Court

of the Tnited States that the trust w\as revocable

by Mr. and Mrs. Gaylord, or either of them, at all

*imes during the vears 1936 throUG:]i 1939 and,

<onsequently, undei* the provisions of Section 22(a)

md/or Section 166 of the Revenue Acts of 1936

lid 1938 and/or the same sections of the Internal

Revenue Code, all of the net income of the tiust

for those years, wdiich m those }ears had been dis-

tributed by the tiiistees of th(^ trust to the benofi-

• iaries thereof, Mi's. Ruppei and Mrs. liruce, con-

stituted income of Mi*, and Mrs. (laylord in the
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relative proportic^ns of their respective contribu-

tions to the trust, tliat is, two-sevenths to Mrs. Gay-

lord, because she had contributed 2000 of the 7000

shares of Marathon Paper Mills C(jnipany stock

to the trust, and five-sevenths to Mr. Gaylord, be-

cause he had contributed the other [260] 5000 shares

of sucli 7000 shares forniinii* the original corpus of

the trust, and that, accordingly, j)etitioner Mr. Gay-

lord was chargeable for the year 1936 with $31,-

284.44 of the trust's net income, for the year 1937

with $23,620.76 of the trust's net income, for the

year 1938 with $14,446.25 of the trust's net income

and for the year 1939 with $18,001.89 of the tiiist's

net income. On the contrary, petitioner contended

to the Commissioner, and before said court, and now

maintains that the trust has always been and is

irrevocable and that none of the income thereof

was ever taxable to him.

B. Question as to Basis for Com])Uting Gain on

Stock Sales.

In addition to the sales made by the trustees of

the trust in the years 1936 through 1939 of Maia-

thon Paper Mills Company stock belonginir to it,

})etitioner sold in 193() 4950 shares of such stock

then owned i)y him as his separate pro|)erty, in

1937 2800 shares of such stock similarly owned l)y

him, ill 19:58 \\?A){) shares of such stock similarly

owTH'd and in 1939 23()2 shaj'cs of such stock simi-

larly owned. Th(» 2()(X) shares of said sto(*k con-

tributed by Mrs. Gaylord to the trust in 1935 had

been received by her as a gift from Mr. (iaylord

in 19:^0. It is conceded that all of the 7000 shares
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l>oloii<^riii^ to file trust and const itiit mi; the original

i'orpus thereof liave the same basis for compnti?!^"

gain on such sales which they had when they he-

lonued to Mr. (iaylord hefore lie ^ave tliem to

Mrs. (iaylord. All ol' the aforementioned shares

have the following: history:

On July 1, 1917, Mr. Oaylord was the owTier of

337 sliares (which pui'chased at various times in

the period from ])revious to [2<)1] March 1, 1913,

to July 1, 1917, iiad cost him |:]4,436.50) and his

])artnei', 11. S. Clinedinst (hereinafter referred to

a.s Clinedinst) was the owner of 337 shares of the

726 shares of common stock of Menasha Cai-ton

Comj)any, the remaining 52 sliares being owned

hy otiier individuals. Clinedinst also owned all of

tlie stock of Menasha Printing Company. The re-

spective ))laces of business of these two comf)anies,

.Menasha Carton Company and Menasha Printing

Company, were across the street fn^iri each other

in Menasha, Wisconsin. Clinedinst desired to con-

solidate or mere:e the assets and businesses con-

ducted by these two corporations into a new cor-

poration with Ml-. (Iaylord as its manager. For

that f»urpose an agreement was entered into be-

veen Clinedinst and Mr. Oaylord for '-ucb con-

'lidation or merger (hereinafter nd'eri'ed to as

" consolidation'') of said two com[)anies, which

suited in the creation of the Menaslia Piinting

and Carton Company. The agreem(»nt provided,

among other things, that Mi-. (Iaylord should ac-

'Hiire sufficient (if the stock of the new corporation
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to briii^' his holdings tluM-fMii iij) to 40% of its

outstanding stock.

T3y way of convenience for determining between

the stockhohlers of the Mena.^ha Carton Company

and of the Menasha Printing Company the respec-

tive proi)()rtions of interest of each of such stock-

holders in the new Menasha Printing and Carton

Coni{)any (but not the real values involved) going

into and resulting from such consolidation, an ap-

praisal was made at the time, by a competent a]v

praisal company, of the tangible assets of the

Menasha Carton Company and the Menasha Print-

ing Com})any and the values shown [2()2] l)y such

appraisal plus the ''quick assets'' of the two com-

panies involved was the gauge used for determin-

ing as between each of the stockholders of these

two companies his pi*o])ortion of interest in the

new com])any.

The consolidation was effected in August, 1917,

as of July 1, 1917. In sucli consolidation Mr. Gay-

lord received for his above mentioned »)o7 sliares of

Menasha Carton Company stock and his pi'omis-

sory note for $152,161.11 dated August, ?A\ 1917,

])ayable to the order of Clincdinst tliree years after

date with interest at six j)er cent per amunn (wlu'-h

note was paid in full in 11)2 H, 1975 shares of the

co!nmon and 410 shares of Wu^ ]>refer7Td stock of

the new com])any, Menasha Piiiitiiig and Carton

Com[)any. The par or stat(Ml value of said 1975

shares of common and 110 shai'(»s of j)refen'(Ml stock

was ecpial (aj)proximately ) in amount to said piin-
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cipal suni of said |>i(»inissory nolc plus ilic saliu^

of the proportionate part of tlic tangible assets of

the two eoinhiiied eompanies as so appraised and

tiieir "(juick assets'', to whieh Mr. (iaylord's intei-

est in the Menasha Carton (\)ni})any entith^l hini.

His said \VM shares of that ('oni})any then had a

real and aetnal value far in exe(»ss of that deter-

mined by sueh appraisal of tani^ible assets pins

sneh **qniek assets", whieh determination was re-

sorted to only for the purpose of tixini^ the propor-

tion and not the real or aetnal value of the ])artic-

ipation in the new Menasha Printing and Carton

Comf)any of the several owners of the two com-

panies whirl] were beins: consolidated into it. For

such purpos(» no account was taken of the ij^ood-

will. earning capacity or value as a proMtal>le go-

ing con- [2()*^] eern of either of the two companies

which entered into the consolidation. The profits of

the Menasha Carton Company for the first seven

months of 1917 were $56,000, and of the Menasha

Printing Comf)any for the first six months of 1917,

$187,000, in lonnd figures. The combined ])rofits at

the end of 1917 for these two concern^ o})erat(»d

separately for the first six months of that year and

of the new company for the last six months of* that

year was $315,000.00 in round figures. Determina-

tion of the value of the stoek of the Menasha Car-

ton (\)mpany and Menasha Piinting Comf)any

thi-ough caf>italization of such current eai-nings at

ten times the amonnt thei'eol', a conservative* rate,

and takinu into ccmsidei'ation such goodwill, (»arn-

inu" capacity and \ alue of their businesses as profit-
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able ^oint^- r'oiicerns results in a substantially his/her

value for such stcK-k tban that indicated by value

of tangible assets and ''quick assets" only. 8ucli de-

termination, taking into consideration all of the

pertinent factors or elements, including not only

value of tangible assets and ''quick assets", but as

well goodwill, earning capacity and worth as pr(>fit-

able going con(*ern and business, demonstrates a

value of at least $350,000.00 for Mr. Gaylord ^s said

337 shares of Menesha Carton Company at the time

of such consolidation.

In iTiaking the consolidation, the appraised value

of the physical assets plus book value of the *' quick

assets" of the Menasha Carton Company was deter-

mined to be $186,000.00, while the a])praised value

of the physical assets plus book value of the '* quick

assets" of the Menasha Printing Company was de-

termined to be $774,000.00, a total of $960,000.00.

For all of [264] the assets of these two corpora-

tions, including goodwill, earning cai)acity and value

as going concerns, the new corporation, Menasha

Pi'inting and ('arton Company, issued 5000 shares

of common and 4600 shares of preferred stock all of

the par value of $100 per share. Of the $186,000.00,

value of tangible and "quick assets'' (^f the Mena-

sha Printing Company, $8(),338.84+ was allocated

to Mr. (laylonTs :)37 shares of stock of tluit com-

j)any. leased on the pi'oportion of $S(),338.84 ^ to

$774,()()().(H), Ml'. Gaylord was entith'd to receive for

his \VM shares of Menasha Carton (\)nij)any stock

449.6815 shares of conunon and 413.7074 sbar<'s of

]>ref(Tre(l stock of the new ('or])oratio?i. llowc\'ci\
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for said 3:17 shares lir received 410 sliares of the

preferred and 453.3889 sliares of the eominon stoek

of tliat eoin])a!iy. Oayloi'd ])iire]iased in tliis trans-

action sntKcient additional shares of sueh eoninion

stoek to increase his common stock holdings in the

new eor})orati()n to 1975 shares.

'rhon<i:h tlie exclian^^e of his 337 shanks of Mena-

sha Carton Company stock for stock in the new

corj)oration resulted in taxable gain to him, Mr.

Gaylord, tluon^h inadvertenee and mistake, did

not rei)ort in liis income tax i-etnrn for 1917 any

income on sueh exchanj^e. In 1922 or 1923 Mr. Gay-

lord jnirchased the remaining interest of Clinedinst

in the Menasha Printing and Carton Company. In

the meantime all preferred stock issued in the above

referred to 1917 consolidation had been retired.

Dniinu" the interval between sueh consolidaticm and

Octo])ei' 31, 1927, Mr. Gaylord sold to employees

some small lots of his common stock of Menasha

T^rintinjr and Carton Com])any. In 1925 he I'e-

ceived a [2()5] 100% stock dividend on the stock

of that com]iany he then held. As of date 0(*tober

31, 1927, he ownied and held 3357 shares of such

stock.

Of the stock so Iieid, :>50 sha7-(»s had been trans-

ferred by Mr. Gayloid in 1925 to his brother C. W.
(Jayloi-d for 432 shares of Robeil Gaylord, Inc.

stock. Thereafter C. W. Gaylord wanting to re-

acquire said 432 shares of Robert Gaylord, Inc.

foi- use in comiection with reorganization of the

latter corporation. Mi-. Gaylord pr()|)ose(l to sell
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siieh shares to C. W. Gaylord for $300,000.00 but

the offei* was not accepted and thereafter C. W.

Gaylord proj)osed that the previous exchan,s:e of

350 shares of Menasha Printing and Carton Com-

pany for tlie 432 shares of Robert Gaylord, Inc.

stock be cancelled and the parties restored to the

position they would liave been in if the exchange

had not been made. This was done and Mr. Gay-

lord returned to C. W. Gaylord the 432 shares of

Robert Gaylord, Inc. stock and received back 352

shares of Menasha Printing and Carton Com])any

stock, each of the parties ])aying over to the other

all dividends received by him on the stock involved

in the exchange standing in liis name during the

interval. These exchanges between Mr. Gaylord

and C. W. Gaylord were taxable although, through

inadvertence and mistake, not considered so by Mr.

Gaylord at the time.

On October 31, 1927, Menaslia l^roducts Company

(such then being the name of Menaslia Printing

and Carton Company) was mei'ged with Maratlic^n

Paper Mills Com])any. In this tax-free reorganiza-

tion Mr. Gaylord received 6728 shares of the ATara-

thon Paper [266] Mills Com])any stock and $l,03cS,-

OOO.OO in face vahie of Marathon Vaper Mills Com-

pany 5% bonds in exchange foi- his 3357 shares of

common stock of Menasha l^i'oducts Company. In

i)ec(^?nber, 1929, the last mentioned shares w(U'e split

foni* shares for one.

As a result of the forc^uoing history of tlu^ Mara-

thon Pa|)er Mills Company stock sold l)y tlic trust

and Mr. Gaylord in H):^(i, 1937, 1938 and 1939, gain
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thereon was coiuputecl uii a basis of $H.lM pei" s!:aru

and innoine taxes ]y^\(\ aec'ordinuly l)v Mr. (lay-

lord and the heneiiciary (hiu.uliters o\ said trust.

On the foregoinjz: I'aets res])()ndent Connnissioner

determined and eonteniU'd ])ei*()re The Tax Court

of the Tnited vStates that t'oi* the |)ur])ose of eoni-

putinu' ('a})ital uains realized in the years 193(),

19:^7, 1938 and 1939 bv Mr. Oaxdord and the trust

from the sales y)\' liis and its sliares of Maratlion

Paper Mills Comj)any eonnnon stock the statutory

basis for computinu- ^^ixm on eaeh such sale was

$2.83542 per share and, consequently, as to such

sales tliere was the following additional gains real-

ized:

On sale in 1936 by the trust of 4000 shares, $21.-

498.32, of whicli 30%, or $6,449.50, is to be taken

into account under section 117(a) of the Revenue

Act of 19:]6;

On sale in 1936 bv Mr. (Javlord of 4950 shares,

$26,604.17, of which 30%, or $7,981.25, is so tn he

taken into account:

On sale in 1937 by the trust of KJOO shares,

$8,599.33, of which 30%, or $2,579.80, is so to be

taken into account; [lM)7]

On sale in 19:]7 bv Mr. (Javlord of 2800 shares,

$15,048.82, of which 30%, or $4,514.65, is so to be

taken into account

;

On sale m 1938 by the li'ust of lOOO shares,

$5,374.58, of which 50%, or $2,687.29, is to be taken

into accomit under section 117(1)) of the R(»venue

Act of lf)38;
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On sale in 1938 by Mr. (iaylurd of 3300 shares,

$17,73f).ll, of wliich 50%, or $8,8f)8.06, is so to be

tak(Mi into acconnt

;

On sale in 1939 bv the tnist of 400 shares,

$2,149.83, of which 50%, or $1,074.92, is to be taken

into acconnt nnder section 117(b) of the Internal

Revenue Code; and

On sale in 1939 by Mr. Gaylord of 2362 shares,

$12,694.77, of which 50%, or $6,347.38, is so to be

taken into account.

To the contrary, petitioner contended to the Com-

missioner, and before said court, and now main-

tains that the statutory basis for computing gain

on each such sale was $8.21 per share as claimed

in his income tax returns and the fiduciary returns

of the trust filed for those years.

On Ins petition for redetermination of said de-

ficiencies said Tax Court held with respect to the

subjects and issues involved in this present ]^ro-

ceeding for review by the Circuit Court of A])])eals

of the Ignited States for the Nintli Circuit [268]

(1) tliat tlie trust was revocable durinix the

taxable yeai's 1936 through 1939 and that 5 /7ths of

the trust income for those years was taxable to

the petitioner, and

(2) that 1h(^ basis for coinputin^- gain «>n the

sales by the jx^titioner individually and by the

trustees of the trust of Mai'athon Paper Mills

Com])any common stock was $2.8427() per share

instead of $8.21 per share as claimed by petitioner.

Accordingly, said Tax Court ([(^tei-mined the defi-
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f^iondes set I'oi-lh in Subdivision I ol* this petition,

all of which (h^ficioneies result fi-oin said two hold-

ingi^.

TV.

ASSKiNMENTS OF ERROR

In niakinu its decision as aforesaid The Tax

Court of the Tnited States committed errors, upon

which petiti(>ner I'elies as tlie basis of his proceed-

ing iierein, as follows, to-wit:

1. Said court erred in dcM-idini^ tliat tliere is a

deficiency of $17,82(3.37 or any deficiency in income

tax of ])etitioner foi* the year 193();

-. In decidinu that theiv is a deficiency of

$12,()29.()7 o]- anv deficiency in income tax of peti-

tionei- for the year 1937;

3. In deciding that there is a (h^ficiency of

$8,211.85 or any deficiency in income tax oi* [)eti-

tioner for the vea!" 1938;

4. in deciding that there is a deficiency of

$8,211.85 or any deficiency in income tax of peti-

tioner foi' the year 193f): [2(i9]

5. In determining that the trust was revocable

durin<i the years \9'M\ through 19:]f) (»r at any time

in any of said yeai^s;

6. In failini;- to find and dcM-idc as a niatter of

fact and of law that the trust was at all times fi-om

its inception in 19)^5 an irrevoca})le ti-ust and that

all of the income of the trust wliich was disti'ibuted

by th(» ti'ustees to and received by the beiu^ficiaries

of the trust in the years 193b, 1937, 1938 and 19:^,9

was income of such beneficiai'ies and \U)\ income

of Mr. and Mrs. (iayloi'd, or either of them;
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7. Ill disregarding the legal effect of the imdis-

])iited nmtiial agreement of Mr. and Mi's. (laylord

for the creation by them of the trust as an irrevo-

cable trust;

8. Tn failing to distinguish ])etween the effect

as to Mr. and Mrs. Gaylord themselves of their

contract to create the trust and the result thereof

as concerns their daughters and their issue, who

are the beneficiaries of the trust
;

9. Tn concluding as a matter of law and decid-

ing that the trust was a *S^oluntary trust" as that

phrase is used in Section 2280 of the Civil Code

of California, as amended in 1931;

10. In concluding and deciding, contrary to law,

that Section 3399 of the California Civil Code has

no application to the trust;

11. Tn disregarding the fact that it was none

of the beneficiaries of the trust who wei'e before

said court insisting upon application of said Sec-

tion 3399 but the two con- [270] tracting parties,

the creators of the trust, Mr. and Mrs. Gaylord,

both of whom invokcnl the protection of that section

;

12. Tn failing to apply to the trust Section 1640

of tlie California Civil Code and Section 3401 of

the same cod(^ wliicli, witli Section 3399 of the

California Civil Code, Fully covers tlie situation of

anv omission of aiiv ex])i*ess declaration of irrevo-

cability in said declaration of trust dated November

7, 1935;

13. In failing to give effect to the gift tax re-

turns of Mr. pjid Mrs. Gavloid whereiTi tliev re-
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ferred to and idt'iititicd the trust as an ii-revocahlc

trust

:

14. Ill oon(diidiiig tliat estoppel is not an issue

in tliis ease and in failinu' to deeide tliat respondent

Coniniissioner is est(>i)ped to claim that tlie trust

was revocable;

15. In disregarding and failing to give effect to

undisputed evidence before said court in said decla-

ration of trust and of acts and conduct of tlie trus-

tees that the trust was intended to be operative

under laws of jurisdictions other than California

in which other jui'isdictions the trust as set forth

in said declai'ation has always been irrevocable;

16. In deciding, contrary to law and to fact, that

the $3,a^)9.9r) rent for the year 1938 and the $6,370.67

rent foi* the yeai' 1939 of real property in the State

of Texas belongiim to said trust was income of a

revocable trust

;

17. In deciding that 5/7ths or any part of the

income of the trust for the years 193(), 1937, lf)3S

and 193!), or any of those years, was taxable to

petitioner; [271]

18. In d(M*idiiig that the basis for computing

gain on the above referred to sales of Marathon

Paper Mills Company common stock was $2.84276

per share instead of ^8.21 per share claimed by

petitioner, there being no evidence in tlie record

to support any such finding and such findiim' ignor-

ing the undisputed evidence of real and actual

value of the stock of Menasha Cai'ton (\>mpaiiy and

Menasha Printing Comi)any invohcd in the ex-

change resulting in the consolidation of said two
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corporations in tlie ]\Ienaslia l^riiiting and Carton

Coin])any;

19. In failing' to find and decide that nnder

Section 202(a) of the 1926 Revenue Act the cost

to Mr. Gaylord of the 350 shares of Menasha Print-

ing and Carton Company stock which he received

from his brother C. W. Gaylord in 1927 in exchange

for 432 shares of Robert Gaylord, Inc. was the

market or true values of such shares of Menasha

Printing and Carton Company in August, 1927;

20. In holding and deciding that the $152,161.11

paid by Mr. Gaylord to Clinedinst was the cost of

1525 shares of common stock of Menasha Printing

and Carton Company received by Mr. Gaylord in

the consolidation of Menasha Printing Company

and Menasha Carton Company;

21. The decision of said court for which re^aew

is here jjrayed is not supported by the evidence;

22. Said decision is contrary to the evidence;

and

23. Said decision is contrary to the law. [272]

AVherefore, your petitioner George S. Gaylord

prays that tlie United States Circuit Court of Ap-

peals for the Ninth Circuit review the findings of

fact and opinion and the decision of Tlie Tax Court

of the United States entered August 4, lf)44, deter-

mining a deficiency in the income taxes of peti-

tionei- f'cu- the calenchir yeais 19:>6, 1937, 19:kS and

1939, liei-einbcfore referred to, and reverse niid

set asid(^ said decision and direct flic entry of a

decision hy 'V\w 'Viw Court (»f tht» Tiiited States

in favor of pelitioncT detcM'inining that thei'e is no
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defieienev in liis incoiiio taxes for the said Ncais

1936, 19^7, 19: IS and 19:19; flint a transcript of fho

record be prepared in aeeordanee witli the hiw and

applieable i-nles and he transiiiitted to tlie Clerk

of said Cii-enit Conrt of Aj)peals for tiling- : and for

such othei- and fnrther relief as to said Court may
appeal- pioper in the |)reniises.

THOMAS A. J. DOCKWEIT.ER
JAMES W. TIONTEMS, C.P.A.

Attorneys for said Petitioner.

State of California,

County (»f Los Anj]^eles—ss.

Thomas A. J. Doekweiler, bein^ first duly sworn,

savs: That he is one of the attorneys of record for

said petitioner George S. Gaylord iu this proceed-

ini2: and prepared the fore^oiuo- [27:J] jx'tifion and

is familiar with tiu* contents thereof; that the

statements made therein are true to the best of his

knowleduc infontiation and belief; that said peti-

tion is not filed t'(»r th(* pur[)ose <»(' (hday and tluit

said affiant believes said |)etitioner is justly entitled

to the T-elief soucfht.

THOMAS A. J. IKX^KWKILKIi
Subscribed and sworn to lielnre nie this \\v{\ (hiy

of October, 1944.

(Notarinl Seal) d. F. KINMAN
Notai\' Public in and Tor the County of Los An-

geles, State of California.

My Comnussion Expires August 14, 194b.

[Endorsed]: 1\C.r.S. Filed Oct. 11, 1944. [l>74]




